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A Note On Abbreviations

In order to limit the number of footnotes to a minimum, I have used the following 
abbreviated symbols, followed by page numbers or volume and page numbers, between 
brackets in the body of the text to refer to frequently cited works by ai-Qarafi or the Qur’an:

T= Kitab al-Ihkam f t  Tamyiz al-Fatawa ‘an al-Ahkam wa Tasarrufat al-Qadi wa al-lmam 
(All references are to the 1967 edition of ‘Abd al-Fattah Abu Ghuddah.)

F= Al-Furuq

S= Sharh Tanqih al-Fusul 

Q= Qur'an
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ABSTRACT

IN DEFENSE OF TWO-TIERED ORTHODOXY: A STUDY OF SHIHAB AL-DIN AL-QARAFI'S 

KITAB AL-IHKAM FI TAMYIZ AL-FATAWA CAN AL-AHKAM WA TASARRUFAT AL-QADI

WA AL-IMAM 

by

SHERMAN A. JACKSON 

ADVISOR: GEORGE MAKDISI

This is a study of a monograph written by a Maliki jurist in 7th/13th 

century Ayyubid-Mamluk Egypt.

Chapter One is an overview of the life and times of Shihab al-Din al- 

Qarafi (d.684/1285). It also traces the relationship among the schools of 

law in Ayyubid-Mamluk Egypt.

Chapter Two looks into the immediate historical circumstances that 

prompted al-Qarafi to write this work. In particular, I discuss the p. jb- 

lematic relationship between the Shafici Chief Justice of Egypt and judges 

from the remaining schools of law.

Chapter Three is a detailed analysis of al-Qarafi's defense of the in

violable status of the rulings handed down by judges from all four schools, 

even when these happen to differ from the view of the Chief Justice.

Chapter Four treats the madhhab (school of law), including al-Qarlfi’s 

perspective on ijtihad and taqlid, the manner by which the view of a school 

is reached and the status of the various views within a school. I also dis

cuss his distinction between law and non-law and its impact on the function 

of muftis as interpreters of the religious law.

Chapter Five treats the judicial process, its limits and the limits 

placed on judges in adjudicating the law. According to al-Qarafi, judges 

have jurisdiction of fact but not of law, the latter being the preserve of 

the madhhab. This is why the rulings of judges are inviolable; for they 

represent not the view of the judge but of his school, which is orthodox,

x i i i
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Introduction

This is a study of a monograph, the Kitab al-Ihkam f i  Tamyiz al-Fatawa 'an al- 

Ahkam wa Tasarrufat al-Qadi wa al-Imam (The Book of Perfection in Distinguishing Legal 

Responsa from Judicial Decisions and the Discretionary Actions o f Judges and Caliphs), 

by a great but heretofore unheralded Egyptian jurist of the Maliki school, Shihab al-Din al- 

Qarafi. This work, hereafter referred to as the Tamyiz, was written sometime around the 

year 660/1261,1 shortly after the ascension of the Mamluk general, al-Malik al-Zahir Bay- 

bars al-Bunduqdari, to the Sultanate of Egypt. It was primarily a scholarly protest against 

the systematic refusal (or failure) on the pan o f the Chief Justice of Egypt, who, according 

to the prevailing system was necessarily a Shafi‘i, to recognize the inviolable status of 

certain judicial rulings which, although controversial {mukhtalaffih ), were substantively 

valid according to the school of the issuing judge. This practice of the Chief Justice was in 

turn reciprocated by the jurisconsults of the remaining schools, who apparently responded 

by issuing legal opinions against judicial rulings with which they disagreed. According to 

al-Qarafi, these actions of challenging and overturning substantively valid rulings violated 

the universally agreed upon principal of two-tiered orthodoxy, a term which I have coined 

to refer to the notion that 1) orthodoxy- in Islamic law is made up of a) universally agreed

JSec below, p.56.
-I t  has been aptly pointed out by Prof. G. Makdisi that, "The use o f  the term 'orthodoxy' implies the 
possibility o f  distinguishing between what is true and what is false. This term implies the existence of an 
absolute norm as well as an authority which has the power to excommunicate those whose doctrines arc 
found to be false or heretical. Such an authority exists in Christianity, in its councils and synods. It docs 
not exist in Islam." See "Hanbalite Islam," in Studies on Islam , ed. Merlin Swartz (Oxford:Oxford 
University Press, 1981), p .251. Earlier, I. Goldziher had pointed out that w hile Consensus (i jm d ‘) in 
Sunni Islam may be considered the counterpart to the Christian Church, it is nevertheless "an expandable 
spring, difficult to specify and diversely defined.... What one party regards as such, another will reject.'' Ibid. 
p.252. Despite these problems posed by Consensus, it remained, nonetheless, the basis o f  orthodoxy in 
medieval Sunni Islam. "Sunnism, Goldziher correctly observe[d], is a church based on ijma'." Ibid. p.253. 
In this study I use the term "orthodoxy" to refer to that body o f view s believed to have gained the support of 
the doctors' consensus. This consensus, however, is two-pronged and may take as its object one or a 
multiplicity o f  views on a single question, whence the possibility o f  two tiers o f  orthodoxy. For more on 
the two-pronged capacity o f Consensus, see below, p .9-10, and p .90-1. For more on the problem o f  
identifying which views arc the object o f  Consensus, see, p .90, nt. 4.
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upon (mujma‘ ‘alaihi ) rules and b) disputed {mukhtalaffihi) rules; 2) as long as a disputed 

view is endorsed by an orthodox school of law, it is orthodox — equal in effect to views 

supported by unanimous consensus; and 3) any disputed view endorsed by an orthodox 

school is authoritative when it appears in the form of a legal opinion {fatwa ), and binding 

and unassailable when issued in the form of a judicial ruling (hukm ).J

At bottom, according to al-Qarafi, the problem of violating two-tiered orthodoxy 

stems from the "extreme subtlety" of the dividing line separating legal opinions (fatawa/s. 

fatwa ) from judicial decisions (ahkamls. hukm )A  This exposes the latter to being treated 

as if they were the former, and to violations, therefore, of their binding, unassailable, 

status. This constitutes a violation of two-tiered orthodoxy in that two-tiered orthodoxy, 

again, protects the views o f any orthodox madhhab, both as legal opinions and as judicial 

rulings . Al-Qarafi's primary aim in the Tamyiz is thus to clarify the distinction between 

the. fatwa  and the hukm, in order to safeguard the provisions of two-tiered orthodoxy and 

the inviolable status of judicial rulings.

Two Tiers Versus Two Levels of Orthodoxy

There is, however, a broader context in which the Tamyiz must be read and 

understood. The term "two-tiered orthodoxy" was inspired by a similar thesis articulated 

by Prof. G. Makdisi, according to whom there were "two levels of orthodoxy in classical 

Islam."5 One level was the unanimous consensus of the doctors (ijm a '). A second level 

consisted o f those questions on w'hich there was no consensus but regarding which

3For a more detailed treatment of this concept, see "In Defense o f Two-Tiered Onhodoxv:Theory," below, 
p.SSff.
4See below, p.94-5.
5See G. Makdisi, "Scholasticism and Humanism in Classical Islam and the Christian West," Journal o f  the 
American O riental Society  109.2 (19S9), p .177.
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authorized muftis had issued legal opinions. All of these opinions were considered 

orthodox, and as such it was permitted to any layman to choose freely from among the 

various responses given. "Orthodoxy," according to Prof. Makdisi, "thus functioned on 

two levels." 6 Two-tiered orthodoxy, on the other hand, differs from Prof. Makdisi’s 

concept of two levels of orthodoxy in that, according to the latter concept, it was the ijtihad 

o f the individual jurisconsult that rendered views on the disputed level orthodox, whereas, 

according to the concept of two-tiered orthodoxy, it is the endorsement not of the individual 

jurisconsult but of the association o f jurisconsults as a whole, i.e., the madhhab, that 

renders a view orthodox. This shift in the basis of authority corresponds with a 

fundamental development in Islamic legal history by virtue of which the madhhabs, i.e., 

the schools of law, were transformed from associations only loosely bound together by 

legal doctrines into associations in which subscription to a specific body of legal rules 

became part and parcel of a jurist's membership in a particular school. 7

In sum, Prof. Makdisi's notion of two levels of orthodoxy reflects the Islamic legal 

tradition as it operated under the regime of ijtihad. Al-Qarafi, on the other hand (who died 

sometime between 682/1283 and 684/1285), writes in the more general context of the 

regime of taqlid . His defense of two-tiered orthodoxy reflects the situation in Islamic law 

following the transformation from the regime of ijtihad to the regime of taqlid. The Tamyiz 

is in turn thus not a defense of the individual jurisconsult per se, but of the 'corporate'

&Ibid. "In this process [of issuing and accepting legal opinions] two freedoms were involvcduhe freedom of 
the professor to profess his own personal opinions independently o f  all forces, both within and without the 
guild in which he was a member; no power could compel him to give a predetermined opinion. The second 
freedom was that o f  the layman, who was free to ask the same question o f  a number o f  professors o f the 
law, and to make his own choice from among the answers received. Orthodoxy thus functioned on two 
levels. The chosen opinion was considered orthodox on the first level; the second level o f  orthodoxy was 
that o f the unanimous consensus o f the professors on a given point o f  law." (emphasis not added)
"This new development and the changed understanding of "madhhab"emerges clearly in al-Qarafi's definition 
and discussion o f  "m adhhab." particularly when his definition is compared to previous notions. See below, 
p.!39ff.
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status of the madhhab as an association and of the notion that what it endorses is, willy- 

nilly, orthodox.^

The terms, "regime of ijtihad" and "regime of taqlid " are not new. They were first 

employed by J. Schacht in his 1964 publication, An Introduction to Islamic Law ,9 Schacht 

had put forth the view that, beginning in the 4th/10th century, a consensus was gradually 

established to the effect that "no one might be deemed qualified to exercise independent 

judgment and that future activity would be confined to the explanation, application, and, at 

the most, interpretation of the doctrine as it had been laid down once and for all."10 From 

this time on, argued Schacht, the law would have to be accepted as taught by one of the 

recognized schools, which were themselves covered by consensus.11 Schacht had not 

been the first to affirm this "closing of the door of ijtihad."12 But he was at the time the 

leading scholar of Islamic law, about whom G.E. von Grunebaum would later write, 

"Muslim law['s] ... origin and structure no longer can be seen except through his eyes."13 

Schacht’s endorsement of this view thus conferred upon it an added authenticity and 

rendered it the 'mashhur,' or going opinion in the field at large.14

In 1981, this near-consensus was broken when Prof. G. Makdisi raised what was 

perhaps the first voice of dissent.15 But the status of Schacht’s view as the going opinion

8See below, p.43, nt.84, for my vindication o f  the use o f  the term "corporate.” despite the fact that the 
madhhabs were not the creation of the state.

9J. Schacht, An Introduction to Islamic Law  (OxfordrCIarendon Press,1964), p.71.
1 °Ibid.
111bid.

13 Sec, for example, H.A.R. Gibb, Mohammedanism  (London:Oxford University Press,1949), p.97-8.
13G. E.  von Grunebaum, "Presentation o f  Award to Second recipient, Joseph Schacht," Theology and Law 
in Islam  (\Vcisbadcn:Otto Harrassowitz, 1971), p. l .  This was part o f  a speech delivered at the second 
Giorgio Levi Della Vida Conference in Los Angelos in 1969, at which Schacht received the Levi Della Vida 
prize.
14On mashhur, see below, p,167ff.

1 5 G. M akdisi, The R ise o f  C o lleg es: In s titu tion s o f  L earn in g  in Islam  and th e  W est 
(Edinburgh:Edinburgh University Press, 1981), p. 199. "The mufti had to practise his own ijtihad, his 
private judgment, in arriving at authoruative answers to questions addressed to him, answers based on the
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was not really challenged until the appearance, in 1984, of Wael B. Hallaq's now well- 

known article, "Was the Gate of Ijtihad Closed?"16 Focusing on Schacht as his main 

target (Hallaq's aim being clearly to dislodge the incumbent view), Hallaq argued that 

throughout the medieval era the requirements for mujtahids remained relatively easy to 

m eet;17 and he produced the names of a number of scholars who interpreted scripture 

independently and openly contradicted the views of their respective schools.18 He cited 

other scholars who openly proclaimed it the duty of all jurisconsults to perform ijtihad,19 

And the existence of the medieval controversy over the extinction of mujtahids was proof, 

according to Hallaq, that no consensus on the closing of the gate of ijtihad had ever been 

reached.20

It was originally not my intention in this study to take a position for or against either 

of these views. In the absence of replies to Makdisi or Hallaq, however, I proceeded on 

the assumption that ijtihad never ceased in medieval Islam.21 Subsequently, however, it 

became clear to me that al-Qarafi's defense of two-tiered orthodoxy presupposed a regime 

of taqlid. It was upon this realization that I was forced to look into this matter anew. And it 

was on this realization that the question of ijtihad versus taqlid came to constitute one of 

the main axes around which this study revolves.

The results of my investigation confirm, ceteris paribus, the view of Schacht. This 

must be understood, however, given the following modifications: 1) the transfer from the

sources o f  the law. In doing so , he had lo avoid taqlid, servile imitation o f  other jurisconsults. 
Furthermore, in the best tradition o f  ijtihad, he had to act independently o f  all outside forces, including his 
own madhab, and especially the sovereign power."
' 6 W .B. Hallaq, "Was the Gate o f  Ijtihad Closed?" International Journal o f  M iddle E ast Studies 16 
(1984):3-41.
17Ibid, p.4.

18/b /4, p. 15, and passim.
1 ^Ibid, p.27, and passim.
2 0 Ibid. p.4.

21 There were other factors contributing to this approach. See below, p. 116ff., csp. nt. 42  (p. 116).
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regime of ijtihad to the regime of taqiia occurred not in the 4th/10th century but between 

the 6th/12th and 7th/13th;22 2) the regime of taqlid was a modus vivendi in response to 

concrete historical circumstances; it was not the result of a gradual disappearance of 

qualified jurists;23 nor did it result from a group decision that "all essential questions had 

been thoroughly discussed and finally settled;"24 3) taqlid did not equal the absence of 

independent reasoning; nor — as will be seen in the case of al-Qarafi — did it preclude

innovative thought and scholarly achievement.25

*

The notion of two-tiered orthodoxy does not originate with al-Qarafi; nor does the 

concept of the madhhab as an association committed to a specific body of legal rules; nor 

does recognition of the transformation to the regime of taqlid . These developments all 

originate in an earlier period. However, they affect fundamentally al-Qarafi's perception of 

the problem confronting him in 7th/13th century Egypt, as well as his approach to its 

resolution. In particular, under the regime of taqlid, judges were divested of jurisdiction of 

law. As a consequence, they no longer interpreted scripture directly but had instead to rely 

upon the views upheld in their respective schools. This gave rise to a 'genetic' relationship 

between the fatwas upheld in the schools of law and the decisions delivered at c o u r t . - 6  I t  

was on this new genetic relationship that al-Qarafi described the distinction between the 

fatwa  and the hukm as "extremely subtle," "so subtle that I have found no one who is able

2 2 Scc below, p ,124ff„ csp. p .126.
2 3 Sce below , p.131-4, and p.219.
24/ntro, p.70.
2 5 Sec below , p .149-54, csp. nt. 18 (p .!50)._See also p .161-3. I should add that the overall spirit o f  
jurisconsults working under the regime o f taqlid  was not one o f  withdrawal and resignation, as Schacht, and 
esp ec ia lly  N . J. C oulson seem  to im ply. See N . J. C oulson , A H isto ry  o f  Is la m ic  L aw  
(EdinburghrEdinburgh University Press, 1964), p.81.
26 See below , p .94-5, p .l 15ff.

R eproduced with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

to pinpoint and explicate it with precision." 27 This in turn defines his agenda in the 

Tamyiz .28

From the Regime of litihad to the Regime of Taalid

What were the major forces that brought about these changes? When did they come 

about? To be sure, the sources do not identify as a cause any specific event or set of 

events. To my mind, however, the transformation from the regime of ijtihad to the regime 

of taqlid represents a second stage in the internal development of the Islamic schools of 

law. The first stage had occurred back in the 3rd/9th century, with the collapse of the 

geographical schools (e.g., the school of ‘Iraq, the school of Medinah) into the personal 

schools of law (e.g., the school of Abu Hanifa, the school of M alik).29 However, the 

reasons behind the first phase of the madhhab 's development were mainly theological. As 

such, although the m adhhabs  were schools of law, they could remain nonetheless 

uncommitted to any set body of legal rules, undergoing instead only a diminution in 

numbers. But the reasons behind the second phase of the madhhab 's development appear 

to my mind to have been legal. As a consequence, they constrict doctrinally, endorse not 

merely broad principles but specific rules, and sanction ultimately a regime of taqlid.

-7 M-Furuq, 4  vols. (Beirut:‘Alam al-Kitab. n.d.), 2:106.
- 8 ” And whoever w ishes to comprehend this difference [between a disputed fa tw a  before and after a judicial 
decisionl," al-Qarafi continues, "should consult the Kitab al-Ihkam f ia l-F a r q  Baina al-Fatawa wa al- 
Ahkam. For that work is devoted entirely to a discussion o f  this difference alone. But it is laid out over 
forty questions, including various (other related) issues, so that the intended meaning emerges with the 
utmost clarity and exactness." Ibid.
29Ii is said that around the year 300/900 some Five hundred schools o f law went out o f existence. Sec 
G.M akdisi, Rise. p. 2.
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Phase One: Phase Two

The first phase of the madhhab 's development has been eloquently described by 

Prof. Makdisi.^O According to Prof. Makdisi, the reasons for the initial amalgamation of 

schools was the desire on the part of the Traditionalist jurisconsults to close ranks in order 

to combat the speculative rationalism of the Mu‘tazilite theologians, who had succeeded in 

gaining government support and implementing the Great Inquisition {mihnah ) in which 

jurisconsults were beaten, jailed, or even killed unless they conceded the M u‘tazilite 

doctrine of the created nature of the Qur'an (khalqu 'l-qur'an ).31 For the Traditionalists, 

knowledge about God, even as His law, was procured not through speculative inquiry but 

through earnest study of what He had imparted about Himself via His revelation and the 

Sunnah of His Prophet. Right theological investigation was thus juridical. And in order to 

defend juridical theology and the primacy of law over speculative theology and e t h i c s , 3 2  

the jurisconsults began to amalgamate into larger blocs, the better to be able to resist the 

enemy.

The Inquisition lasted for fifteen years (218-34/833-48), through the successive 

reigns of three Abbasid caliphs, al-Ma’mun, aI-Mu‘tasim, al-Wathiq, and two years of a 

fourth caliph, al-Mutawakkil, who instituted a counter-ukase. Prof. Makdisi sees in this 

failed attempt a decisive turning point in the history of Islam: The 3rd/9th century 

M u’tazilite debacle marked the triumph of Traditionalism and the juridical approach over

30 lb id , p.6-9, csp.p.7.
31 Ibid , p.7.
32The Mu'tazilites also engaged in speculative ethics and argued that good and evil (al-husn wa al-qubh) 
could be known by human reason, independent o f  revelation. See G. Hourani, "Islamic and non-lslamic 
origins o f Mu'tazilite ethical rationalism" International Journal o f  M iddle E ast Studies 1 (1976), p.59-87, 
esp. p. 62, where the Traditionalist counter-thesis is given: "Man can know values only by revelation 
directly, or by reasoning on the data o f  revelation, but never by any process o f reasoning independent of 
revelation."

R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

9

speculative rationalism. And, from that point on, law, as opposed to theology, became 

Islam's legitimizing agency and the highest expression of its genius.^-3

The end of the Inquisition marked the beginning of the professionalization of law 

and the organisation of the jurisconsults into madhhab-guilds.34 As I understand it, the 

system erected subsequently provided not only a super-structure enabling thtfuqaha  to 

remain united, but also a device for preventing the emergence of any new schools, and a 

theoretical basis for maintaining mutual recognition among those in existence.

The device via which the number of schools was held to a minimum was an 

apparent innovation in usul al-fiqh which broadened the concept of consensus. According 

to this new understanding, the object of consensus did not always have to be a single, 

solitary view; it could be two views, or perhaps even three. However, be its object 

singular or plural, consensus not only established as orthodox the agreed upon view or 

views, it also proscribed and invalidated all extraneous conclusions. This expanded 

understanding of consensus seems to make its appearance in the 5th/l 1th c e n t u r y . 3 5  in 

the al-Mu'tamad f i  Usul al-Fiqh o f Abu al-Husayn al-Basri, who died in Baghdad in 

436/1044, there appears the following heading: "Concerning That Which Has Not Been

3 3 0 n  law as the legitimizing agency, follow ing the triumph o f  Traditionalism over Rationalism, Prof. 
Makdisi writcs:"[A]ny system o f thought, in order to survive, had to be affiliated with one o f  the schools of 
law. A theological system, in order to be sanctioned as legitimate, to propagate its doctrine, to provide for 
its perpetuation, had to be adopted by a legal system." S e e " Ash'ari and the Ash'arites in Islamic Religious 
H i s t o r y Studia Islamica vol. 17 (1962), p.46.
34Sce G. Makdisi, "La Corporation a l'epoque classique de l’lslam," The Islamic World, from  Classical to 
M odern Times: Essays in Honor o f  Bernard Lewis, cd. C.E. Bosworth et al., (PrincctonrThc Darwin Press, 
Inc.,1989), p.203-4: "C'est done a partir de cette epoque, vers la fin du troisieme/neuvieme sieclc —debut du 
quatricmc/dixicme sieclc, que les m adhhabs commencerent a se  professionaliser dans leur organisation, 
suriout pour I'enscigncmcnt du droit, dcpuis l’apprentissagc jusqu’a la maitrise de leur profession juridique." 
35l am not able to say exactly how far back it goes. Between the Risalah  o f al-Shafi‘i (d .204/819), where 
even the concept o f  consensus itself is significantly narrow, and the next major work on usul al-fiqh, al- 
Mughni o f  the Mu'tazilitc ‘Abd al-Jabbar (d.410/1019) there is a two century hiatus. The al-Muqaddimah  
f i  Usul al-Fiqh  o f  Ibn al-Qassar (d.297 a.h.) Mss. [170] 5786, catalogue no. 2, al-Azhar collection, appears 
roughly in the middle o f this two hundred year gap, but this work is only an introduction and treats its 
topics in a rather cursory fashion. The exclusion o f  this expanded notion o f  consensus from this work 
cannot be taken, therefore, as proof that its author was unaware or unsupportive of it.
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Considered Consensus While In Point Of Fact It Is" (fima ukhrija mina 'l-ijma‘ wa huwa 

nunhu ). Under this heading al-Basri writes:

Know that if the scholars of one generation are divided on a 
question into two distinct and contradictory views, this 
implies their agreement to the effect that all other views 
besides these two are invalid.36

The ultimate effect of this doctrine, should it ever gain full acceptance, seems to me

to be that while it would be possible for the number of schools to decrease, it would not be

possible for any new schools to come into existence; for this would imply that the

consensus holding that only the existing views were correct was itself incorrect. It is

perhaps a testimony to the speed with which this doctrine spread 37that, while it appears in

the beginning of the 5th/Ilth century, by the latter half of this same century the Bagh-

dadian, Abu Ishaq al-Shirazi (d.476/1083) would place the total number of schools at five:

the Hanafi, Maliki, ShafTi, Hanbali, and Zahiri schools.38 The last member of the Zahiri 
•  •  •  •

school would die in 475/1082,39 leaving the number at four. Four is the number of 

"reputable schools" (al-madhahib al-mashhiirah ) recognized by al-Qarafi (T.200). This is 

the number at which they have remained down to the present day.

3 6 Abu al-Husayn al-Basri, K itab al-m u'tam ad f i  usul al-fiqh, 2  vols. ed. Muhammad Hamid Allah  
(Damascus:Al-M a‘had al-‘Ilmi al-Faransi li al-Dirasat al-‘Arabiyah, 1383/1964), 2:505. Al-Basri cites the 
Zahiris as the only group who disagreed with this doctrine. See ib id , 2:505-8, esp. 508. See also 2:506  
ff., where it is stated that al-Basri’s Mu'tazilite teacher, ‘Abd al-Jabbar (d.410 a.h.), also agreed with this 
doctrine.
37T his doctrine is also repeated in a_slightly more emphatic tone by Imam aFHaramayn al-Juwayni 
(419/1028-478/1085). See al-Burhan f i  usul al-fiqh, 2  vols. ed. ‘Abd a l-‘Azim al-Dib (Cairo:Dar al-Ansar, 
1400/1980), 1:706-9. It is interesting that al-Juwayni's star pupil, al-Ghazzali (d.505/1111), w ho was a 
staunch proponcni o f the right and, indeed, duty o f mujtahids to pursue their studies independently, did not 
confront this question directly. The most definitive statement o f  his that I could find was one made in 
passing in which he appears to defer to the doctrine. See al-M ustasfd nun 'ilm al-usul, 2  vols. ed. Muhibb 
al-Din b. ‘Abd al-Shakur (Bulaq: al-Matba‘ah al-Amiriyah, 1322/1905), 1:207: fa  inna 'l-khilafa fih a  [a l-  
mujtahadat] maqrunun b i tajw izi 'l-khildfi wa taswighi i-akhdhi b i kulli madhhabin mina l-madhhabayn .
38Tabaqdt al-fuqaha' ,  ed. Ihsah ‘Abbas (BeirutiDar al-Ra'id al-‘ Arabi, 1970).
39M akdisi, R ise, p.4. It is interesting that the great Indian Muslim scholar, Shah W aif Allah al-Dahlawi, 
identified the 5th /l 1th century as the time when the schools o f  law finally settled down to four. See Hujjat 
alldh al-bdlighah, 2  vols. (Cairo:Dar al-Turaih, n.d.), 1:152. Schacht had cited the 7th/13lh century as the 
date when mutual recognition among the schools was established. Intro, p.67. Coulson had identified the 
3rd/9rd century. See H istory, p. 89, but see also p.87-9.
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This final stage of diminution was recognized by some medieval writers as "the 

settling down of the ma.dh.habs" (istiarar al-madhahib).^0 Simultaneous with this 

development, mutual recognition among all the schools was established as the rule. This is 

clearly reflected in an opinion cited by the Hanafi jurist, Ibn Amir al-Hajj (d.879/1474) in 

defending the validity of tacit consensus (ijm a' sukuti ). Generally speaking, tacit 

consensus occurs when one jurist issues an opinion, and the remaining jurisconsults 

remain silent. Given the opportunity to respond, the assumption is that the remaining 

scholars would remain silent only if they found no objections to the original opinion. Their 

silence is thus taken as a vote of approval, whence the term ijm a: sukuti (consensus 

known by silence). However, according to Ibn Amir al-Hajj, the silence of the remaining 

jurisconsults is probative only if the initial opinion appeared during that time in Islamic 

history which was

before the settling down o f the madhhabs . This is in order 
to preclude situations wherein a muqallid issues a fa tw a  , 
and those who disagree with it remain silent due to their 
knowledge that he simply subscribes to a.jnadhhab  other 
than their own. For example: a ShafTi issues a fa tw a  
invalidating the ablution of one who touches his phallus; a 
Hanafi's silence in the face of such a claim would not be an 
indication that he agrees with it, owing to his knowledge that 
the madhhabs have setded down and become established and 
that there are (irreconcilable) differences among the schools 
of law.41

By the last quarter of the 5th/l 1th century, then, the madhhabs had settled down to 

four, all equally orthodox, all mutually recognized. In all of this, however, the individual 

jurisconsult remained autonomous in his interpretation of the law. This is reflected in the

40See,_for example, Ibn Amir al-Hajj (d.879/1474), al-Taqrir wa a l-ta h b ir , 3 vols. (Beirut: Dar al-Kutub 
a l-‘Ilmiyah, 1403/1983), 3:106. Ibn Amir ai-Hajj’s work is diachronic, cataloguing view s from several 
centuries back. The phrase, "isiaqarraii 1-madhahib" occurs also in al-Mawardi’s (d.450/1058) Adab al-qadi, 
2 vols., cd. Muhyi Hilai Sirhan (Baghdad:al-Irshad Press, 1391/1971), 1:645.
41 Ibn Amir al-Hajj, ib id  .(emphasis added)
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opinions of a number of scholars from the 5th/l 1th. 6th/12th and even 7th/13th centuries: 

e.g., the ShafTi al-Mawardi (d.450/1057), the Hanbalites Abu YaTa (d.458/1065), Ibn 

‘Aqil (d.513/1119) and Ibn Qudamah (d.620/1223). All of these scholars insisted that 

once qualified each individual jurist was duty-bound to exercise independent ijtihad. Al- 

Mawardi even went on to state explicitly that it was permissible for a Hanafi to appoint a 

ShafTi as judge, because judges had the right to rule according to their own ijtihad. ; and, 

once appointed, it was not incumbent upon a ShafTi judge to follow the opinions of his 

Hanafi p r i n c i p a l . ^  This held all the more, according to al-Mawardi, since judges were not 

even bound to the views of their mujtahid-lmKms.^ It seems, however, that things would 

not be able to remain this way forever. For if law was to become the legitimizing agency in 

Islam, it would be through law that the government would seek to co-opt religion.

The threat o f the Mu‘tazilites had been that they sought to legitimize speculative 

rationalism, which was bound, ultimately, to lead to the overriding of scripture by human 

reasoning. The object behind the initial amalgamation and professionalization of the 

schools (in the 3rd/9th century) was thus limited to establishing the primacy of law and the 

juridical approach; there was no interest in binding jurists to any specific body of legal 

rules. Indeed, to be a member of a madhhab in this early period meant only to accept the 

primacy of law as an ideal (i.e., to give primacy to the question, "What is God's will?" as 

opposed to the question,"What is God's nature?") subscribing, meanwhile, to only broad, 

still open-ended legal principles and methods attributed to one of the Im am s.^  In terms of

42Abu al-Hasan ‘A li b. Muhammad b. Habib al-Mawardi, al-Ahkam al-sultaniyah, ed. Muhammad ‘Abd al- 
Qadir (Buiaq:Matba‘at al-Watan, 1298/1880), p.64.

Al-Mawardi, A dab al-qadi, 1:644-5. For citations from other scholars o f  this period who held this view, 
see also below , p .l 18-24.
44N one o f  the early Imams, save al-Shafi‘i, wrote works on legal methodology. Their method, it seems, 
was, rather, deduced from the aggregate o f  their opinions on individual questions. A  good example o f this 
early deduction is seen in the Muqaddimah f iU s u l al-Fiqh o f Ibn al-Qassar al-Baghdadf (d.297/909), fol. 2 
recto ff., where he systematically deduces "Malik's method," (madhhabu m d lik ) from various opinions of 
Malik on individual questions o f  positive law (furu') .
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concrete rules, a jurist could and often did contradict the view o f his I m a m . 4 5  This 

arrangement, however, bore a particularly heavy liability; for if jurisconsults were free to 

interpret scripture according to their own lights, and if layman were completely free to 

choose from among the various responses given, then so would the government be free to 

pick and choose in the same way. And, the inevitable existence o f mercenary and less 

conscientious members within the legal community would make clean work of the 

government's effort to co-opt the law.

At this point in my research I can offer only a hypothesis about the crucial 

developments which must have taken place during the latter pan of the 6 th/1 2 th century and 

the early pan of the 7th/13th.46 What is cenain, however, is that a change did take place. 

For throughout the 5th/l 1th century ijtihad and the two-levels of onhodoxy remained in 

operation. With al-Qarafl in the middle of the 7th/13th century, however, taqlTd and two- 

tiered onhodoxy become the r u l e ; 4 7  madhhab comes to constitute not merely a broad 

method of legal reasoning (e.g., a tariqah ) but a specific body o f legal rules;48 legal 

precepts (qawa’i d ) displace legal principles (usul) as the mainstay of the jurisconsult; 49 

and the normative practice of judges is no longer to interpret scripture directly but rather to 

rely on the legal doctrines of the respective schools of l a w . 50 These facts suggest, again, 

that the reasons behind these developments were not theological (as had been the case 

during the first stage of development) but rather legal. My hypothesis, the evidence for 

which I present in chapter three, is that the jurisconsults came to the conclusion that in

45 se e , for example, Wael Hallaq, "Gate," p .l 1, where the author cites a number o f  followers o f  individual 
m adhhabs who openly contradicted the view s o f  their eponyms. Note, however, that all o f  the scholars 
mentioned by Hallaq died in the 4th/10th century.
4 6 se e  below , "A Tentative Hypothesis," p .l3 1 ff., where I suggest that it was in an attempt to neutralize 
judges as agents o f  the government that the regime o f  taqlid  was opted for.
47See below, p,126ff.
4 8 se e  below, p .l39ff.
49See below , p .l66ff.
5 0 se e  below , p ,126ff., esp. p.130-1.
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order to safeguard the law, strict limits would have to be set beyond which no legal 

interpretation would be accepted; the degree of latitude allowed jurisconsults would have to 

be significantly limited; and jurisconsults themselves would have to be placed within the 

confines of set body of legal doctrines. This was the beginning of the regime of taqlid and 

two-tiered orthodoxy.5 1

Al-Oarafi and the Regime of Taalid  

This is the broader context in which Shihab al-Din al-Qarafi lived and wrote. The 

transformation to the regime of taqlid had endowed the madhhab with what I have chosen 

to refer to as 'corporate' status.^- Bound to the views of his school, a jurisconsult's 

declarations were now authoritative because he spoke in the name of his school. And as 

long as a view maintained the endorsement of one of the schools, it was, willy-nilly, 

orthodox. This was the essence of two-tiered orthodoxy.

It should be noted, however, that al-Qarafi, and, no doubt, his predecessors before 

him, recognized the regime of taqlid exactly for what it was: a contrived modus vivendi 

designed to protect the sanctity of the law. Taqlid was not an i d e a i ; 5 3  nor did it lack its 

own l i a b i l i t i e s ; 54 nor did al-Qaiifi believe that ijtihad was no longer p o s s i b l e . 5 5  What he

51See below, "From Ijtihad  to T a q lid : The Pre-Qarafian Backdrop," p.l 15ff.
52See below, p.43, nt.84, for my vindication o f  the use o f  the term "corporate," despite the fact that the 
madhhabs were not the creation o f  the state.
53Som e modem scholars seem to be o f  the view  that ta q lid , i f  it existed, had to have been an ideal or 
doctrine deduced on the basis o f  som e legal source or principle. In studying this issue they thus turn to the 
sources on legal theory, and, finding no support for it there, they deny its existence. See, for example, the 
discussion by M.A. Abdur Rahim, The Principles o f  Muhammadan Jurisprudence According to the Hanafi, 
Maliki, ShafTi and H anbali Schools (Lahore: A ll Pakistan Legal Decisions, 1963) p.171-5; Hallaq, Gate. 
To my mind, these scholars appear to confuse the question o f  what was with the question o f  what should 
have been. On the other hand, my research suggests that taq lid  did exist, although it was not a  doctrine but 
a m odus vivendi resorted to in the absence of a better solution to specific historical circumstances. Its 
origins are to be found not in the books on legal theory, but rather in the musty recesses o f  history. On 
the other hand, my conclusions should not offend the Modernists and others who see the damaging effects of 
taqlid  today; for if  history can usher in a regime o f taqlid, it can, with equal vigor, usher it out.
5 4 fh is  is clearly manifested in al-Qarafi's restrictions on taq lid  and his careful delineation between proper 
and improper taqlid  . See below , p,146ff. See also p.208ff., on his diffidence on the rule binding judges 
to apply the mashhur o f  their school, and his desire to preserve for them the right to individualize cases.
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did believe was that two-tiered onhodoxy provided the best possible solution to the 

problem in 7th/13th century Egypt, short of government i n t e r v e n t i o n .56 And of this latter 

al-Qarafi was deeply apprehensive and ever desirous to keep at an absolute m i n i m u m . 5 7  it 

was perhaps for this reason that he endorsed the regime of taqlid .

Al-Qarafi in Western Scholarship

Western scholarship to date has taken only slight notice of al-Qaiafi. J. Schacht, 

for example, (under the rubric, "Works on furuk") cites al-Qarafi's al-Furuq  in the 

bibliography to his An Introduction to Islamic Law  .58 in his A History o f Islamic Law , 

N. J. Coulson makes mention of al-Qarafi, referring to him as "the great Egyptian Maliki 

jurist and mufti of the fourteenth [sic] c e n t u r y .  "59 Franz Rosenthal catalogues some of al- 

Qarafi's views on the legal status of hashish, in his interesting study on that topic. 60 

However, to my knowledge, there have been no comprehensive studies devoted 

specifically to al-Qarafi nor any aspect of his thought.61 Perhaps the absence of an entry 

on him in the Enyclopedia o f  Islam is a telling testimony to his perduring anonymity in 

Western scholarship.

55See below , p . 162-3, where al-Qarafi states that there is no difference between the m uqallid  and the 
mujtahid  inasmuch as both must master the discipline o f usul al-fiqh. See also m y comments on p. 162-3. 
56 See below , p .86-7, and my concluding comments, on p.225.
5 7Al-Qarafi's discom fort with government involvement becomes most clear perhaps in his discussion o f  
supplementary judicial actions, where it is clear that his aim is to confine the government's power o f  
implementation to what is absolutely necessary for the maintenance o f  order, the better to check the 
government's propensity to impute to its discretionary powers meanings which these were never meant to 
bear. See below , "Obiter Dictum," p.193-5.
58j.Schacht, In tro , p. 265.
5 9 n . J. C oulson, H istory, p. 143.
6 0 f .  Rosenthal, The H erb: Hashish Versus M edieval M uslim Society (Leiden: E J . Brill, 1971), p. 108- 
10, 120-1 ,124 ,181-3 ,190-2 , and passim.
6lT here is a Cairo University Ph. D . dissertation on al-Qarafi by ‘Abd Allah Ibrahim Salah, Imam Shifuib 
al-Din a l-Q araffw a  Atharuhu f i  Usul a l-F iqh , which, after repeated attempts, I was unable to obtain.
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S ources

The most important source for this study is of course the Tamyiz . It consists of 

forty questions along with their responses. There are two printed editions of this work. 

The 1 9 3 8  edition of Mahmud ‘Amus was produced on the basis of a single poorly 

preserved manuscript from the Egyptian National L i b r a r y . 6 2  This edition is replete with 

mistakes and is at times confusing. ‘Amus, himself a Shari‘ah court judge and a scholar of 

some repute, was aware that in relying on this single manuscript he might be producing an 

imperfect edition. Nevertheless, he felt that the work was so important and such a brilliant 

testimony to al-Qarafi's acumen as a legal thinker that readers were likely to benefit from it 

despite whatever inaccuracies it might c o n t a i n . 6 3

The next edition of al-Qarafi's work appeared in 1967. This is a fine edition by 

‘Abd al-Fattah Abu G h u d d a h . 6 4  it is annotated and accompanied by some helpful notes 

and cross references. It was produced on the basis of four manuscripts: 1) Mss. from the 

personal library o f Shaykh ‘Arif Hikmat at MedTnah, Saudi Arabia (no. 3,fa taw a  ); 2) 

Mss. from the Ahmadiyah library at Aleppo (no. 306, amid a collection o f books on 

hadith), copied in 738/ 1337 by ‘Abd al-Rahman b. ‘Abbas b. ‘Abd al-Rahman; 3) Mss. 

from the Azhar collection (no. 1766, Fiqh Maliki), copied in 1005/1596 by Muhammad b. 

Muhammad b. ‘Abd al-Baqi al-Khalidi al-MalikT; 4 )  Mss. from the Egyptian National 

library (no. 1850, Fiqh Maliki", specific no.21, general no.1850), copied in 1173/1759 by 

an unknown c o p y i s t . 65

62shihab al-Din al-Qarafi, K itab  al-ihkam f i  tam yiz al-fatawa 'art al-ahkam wa tasarrufai a l-qadi wa al- 
imam, ed. Mahmud ‘A m us (Cairo:Anwar Press, 1357/1938).
63/bid, see his introduction and postscript.
64Shihab al-Din al-Qarafi, K itab al-ihkam f i  tam yiz al-fatawa 'an al-ahkam wa tasarrufat a l-qadi wa al- 
imam, ed. ‘Abd al-Fattah Abu Ghuddah (Aleppo: Maktabat al-Matbu‘at al-Islamiyah, 1387/1967).
65fhis information is taken from the preface to Abu Ghuddah's edition.
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There is a fifth manuscript of the Tamyiz which I procured from the Princeton 

University library (no. 826, Yahudah collection, shelf no. 4 8 8 ) .6 6  This manuscript is 

apparendy not identical to any of those relied upon by Abu Ghuddah, as it differs in places 

where he says all of his sources agree.67 These differences are mosdy minor, however, 

and did not significantly affect my reading of the text

There are three other works o f al-Qarafi on which I rely to gain a better 

understanding of his thought in the Tamyiz. Listed in order of importance, these are: 1) Al- 

Furuq , an impressive four volume work on legal precepts (qawa'id ) 6 8  written after the 

Tamyiz ;69 2) the Shark Tanqih al-Fusul, a commentary on Fakhr al-Din al-Razi's al- 

Mahsul on usul al-fiqh ;70 3 ) al-Umniyah f i  Idrak al-N iyahJ1 a small tract written on 

intention and the law.

*

Methodology

My approach in this study is largely but not wholly revisionist: I proceed on the 

assumption that the text of the Tamyiz alone cannot sufficiently communicate al-Qarafi’s 

intended meaning and that it is necessary, therefore, to read it against the background of the 

relevant historical factors that may have prompted its writing. History, on the other hand, 

while providing impetuses, cannot be taken as the sole determinant of human action; 

otherwise, all who share a common history would act in the same way. It is therefore

66l wish to thank Dr. Chris Taylor o f  Yale University for his kind assistance in obtaining this manuscript. 
67For example, on p. 268 nt. 2jaf the Abu Ghuddah edition the editor states that all o f  his sources read:"// 
ghairihi mina 'l-fuqahai 'l-ladfurta yatcrwahhamu m unaza'aiah ," whereas fol. 54 recto o f the Princeton mss. 
reads,"// gharirihi mina 'l-fuqaha' 'l-ladhi "
6§Shihlab al-Din al-Qarafi, al-Fwruq (also known as Anwar al-Buruqfi Anwa al-Fwruq) 4  vols. (Beirut: 
‘ Alam al-Kiiab, no date).
69rhis is confirmed at al-Furuq, 2 :1 0 6 , where al-Qarafi refers his reader to the T am yiz.
70shihab al-Din al-Qarafi, Sharh tanqih al-fusul, ed. Taha ‘Abd al-Ra|uif Sa‘d, (Cairo: Maktabat Kulliyat al- 
Azhar, 1393/1973). This work was completed on the lOlh o f  Sha'ban, 677/1279. Ibid, p. 460. See also 
p.441, where the Tamyiz is mentioned by namc:"a/-/(t£am f i  al-farq bayna al-fa taw a w a al-ahkam  w a  
lasarm f al-qadTwa al-imam."
71ShihIb al-Din al-Qarafi, Al-Umniyah f i  idrak al-niyah  (Beirut Dar al-Kutub al-Tlmiyah,1404/1984).

R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

18

necessary to locate those aspects of the historical environment that are likely to have had 

meaning fo r  al-Qarafi, given his particular perspective on the subject. My attempt is to 

gather a basic understanding o f this perspective from the text, and then to rely on this to 

guide me in locating the relevant historical factors. With this internal and external evidence 

combined, I then attempt to present a more detailed description and analysis o f al-Qarafi's 

thought.

While in general I observe the revisionist postulates articulated by Q. Skinner,72 I 

also observe an important objection made against him, namely, that thinkers generally 

operate as participants in long-standing traditions, and as such their thought is often 

transcendent of their immediate environment.73 This is especially true of Muslim jurists, 

with their reliance upon sources and authorities located in the past. On this understanding, 

the meaning and illocutionary force of al-Qarafi's statements in the Tamyiz must be 

understood not only against the immediate background o f Ayyubid and Mamluk Egypt, but 

also in the broader context of the running history of the Islamic legal tradition. It is on the 

basis o f this postulate that I attempt, beginning in chapter three, to look into the period prior 

to al-Qarafi to see what aspects of his thought were shaped by developments from earlier 

times.74

Format

I have divided this study into two parts. Part one, which includes chapters one, 

two and three, treats the main problem of the Tamyiz, including the historical circumstances 

out of which it evolved, and al-Qarafi’s perception and proposed solution to this problem. 

Part two, including chapters four and five is more general in approach and looks at, among

?2See his c lassic article, "Meaning and Understanding in the History o f  Ideas," H istory an d  Theory 8 
(1969), p. 1-53.
73See Joseph Fen:ia, "An Historicist Critique o f Revisionist Methods for Studying the History o f Ideas," 
H istory an d  Theory 20  (1981), p. 115.
74See below , p,115ff., "The Pre-Qarafian Backdrop."
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other things, "the view of a madhhab," and the judicial process, and the relationship of 

interdependence between these two.

Chapter one begins with a biographical profile on al-Qarafi, and moves through the 

political situation in 7th/13th century Ayyubid-Mamluk Egypt and the relationship among 

the schools o f law during this period. I also discuss the madhhab as a guild and give what 

I believe to be evidence that it functioned in al-Qarafi's period as a coiporate entity.

Chapter two enters more specifically into the historical aspect of the main problem 

of the Tamyiz . Here my primary aim is to show that I have correctly located the historical 

circumstances in which the Tamyiz was written. In addition, I try to identify the various 

parties involved and to depict the reasons underlying the positions they took.

Chapter three is a detailed treatment of al-Qarafi’s defense of two-tiered orthodoxy. 

Here my aim is, first, to clarify the meaning of two-tiered orthodoxy and the theory behind 

al-Qarafi's defense of it. Second, I attempt to look at the problem from al-Qarafi’s 

perspective and to understand why he perceives it in the manner in which he does. Then I 

move on to al-Qarafi’s proposed solutions to the problem. Finally I back-track into the 

period prior to al-Qarafi in an effort to locate the historical developments that provided the 

general framework in which he lived and wrote. It is here that I attempt to support my 

claim that the Islamic legal tradition underwent a transformation from a regime of ijtihad to 

a regime of taqlid .

Chapter four begins part two of the study. Here, after having established the 

transformation to the regime of taqlid, I attempt to describe the process through which the 

view of a madhhab is reached. In particular, I discuss the technical modality of taqlid , as 

a process of legal reasoning, al-Qarafi's restrictive concept of taqlid, the various levels of
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taqlid , and the role of the madhhab as an association in determining the content of the law 

under the regime of taqlid

Chapter five is a discussion of the judicial process. Here, my primary aim is to 

show the relationship between the judicial function and that o f the jurisconsults of the 

madhhabs, in particular, the relationship of dependence of the former upon the latter for the 

legal (as opposed to the factual) content of judicial rulings. In addition, I treat a number of 

other issues which appear to have been of significance to al-Qarafi, or which I feel might 

advance our knowledge on the subject of judicature in Islam. Chapter five is followed by 

my conclusion.

Persisting Problems

Of the problems I encountered in this study, the most significant relate to the nature 

of the sources relied upon. By sources I do not mean the works of al-Qarafi mentioned 

above, but rather the ancillary sources, chiefly those relied upon for information concern

ing legal history, e.g., the development of the madhhabs and the history of judicature in 

Islam. To begin with, these sources evince a tendency, common perhaps to most legal 

c u l t u r e s , 76 to disguise rather than acknowledge -- let alone explain — change and evolu

tion. This renders the meaning of key words such as "madhhab" or "ijtihad " difficult to 

determine in various contexts. One example of this may be seen in the work on judicature

7^In describing the situation in Islamic law following the transfer to the regime o f  taqlid, Schacht pointed 
out, "The details o f  the growth o f  doctrine within each school, though amply documented by the existing 
works, still remain a subject for scholarly investigation.” See Intro, p.71.
7 6 se e  J. Frank, L aw  and the M odern M ind  (N ew  York, 1930), p. 22  ff., where he discusses the manner in 
which changes in the U .S. Supreme Court’s interpretation o f  the Constitution are disguised in order to 
preserve a semblance o f  continuity and permanence o f  truth. "But when Justice White's view  became that of  
the majority he, strange though it may seem, refused to acknowledge that the Court had changed its mind. 
Instead he insisted that the "rule o f  reason" had always existed in the Court's opinions, albeit burned 
beneath som e o f  the more opaque verbiage." Ibid, p.24.
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of the 9th/15th century al-Tarabulusi (d.844/1440), who, while implicitly acknowledging 

the regime of taqlid, continues to use the word ijtihad as if no transformation had ever 

taken place.77 In the face of such opaqueness, one is forced not to take these sources at 

their word, but to read between the lines in the light of the more general facts of history. 

But when does one stop reading between the lines? At what point does this cease to be 

judicious reading and become instead a false creation of facts?

A second problem with ancillary sources concerns sources on judicature in 

particular. The sources that have come down to us on this subject come from different 

centuries, different geographical areas, and from the pens of scholars from different 

schools of law. One cannot always be certain, therefore, about the degree to which his 

sources represent isolated views and phenomena or more general and consistent trends. 

These gaps in time and place make it difficult to avoid guessing, and at the same time easy 

to fall victim to historical anachronisms. For example, between Ibn Abi al-Dam's 

(d.642/1244) Adab al-Qada’ and Ibn Farhun's (d.799/1396) Tabsirat al-Hukkam — to my 

knowledge, the only available sources from these respective periods — there is a gap of 

over one hundred and fifty years, a difference in geographical origin, and a difference in 

perspective between two schools of law. How safe is it, given these differences, to 

assume that the similarities between these works point to universal trends or successive and 

uninterrupted stages in a single evolutionary chain?

7 7 ‘AIa' al-Din Abu al-Hasan ‘A li b. Khalil al-TanibuIusi,_Afu‘«j al-hukkam fim a  yataraddadu bayna al- 
khasmayn min al-ahkam  (Cairo: Mustafa al-BabFal-Halabi and Sons, 1393/1973). On p. 26, for example, 
w hile citing ijtih ad  as a requirement for judges, al-Tarabulusi cites the view  o f  the 6th/12th century al- 
Sarkashi:"Whoever memorizes al-M abslit [a work on 'fiqh, not u su l!] has reached the rank o f  ijtihad ." On 
the very next page, he uses the term in the sense o f sifting through and choosing the most probative o f  the 
view s o f  Abu Hariifa, Abu Yusuf, and Muhammad ibn al-Hasan al-Shaybani. Obviously, these usages do 
not reflect the meaning o f ijtih ad  as it was understood in the early period, namely, the exertion of one's 
utmost effort to understand the meaning o f  scripture ^(See, for example, the view s o f  al-Mawardi and Ibn 
Qudamah, below , p. 118-24.) However, al-Tarabulusi gives no indication that he is aware o f  a  change in 
meaning.
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Similarly, it is often difficult to determine the meaning and significance behind an 

author's words and locutions: At times he may appear to misread his tradition; at other 

times that he is attempting to introduce a new idea in old guise; still at other times that he is 

attempting to resurrect a meaning or institution from a by-gone era. I have tried in this 

regard to interpret my sources objectively. I can only hope that future research will confirm 

my conclusions.

Finally, a word should be said about Western sources that deal with the history and 

development of Islamic law. In terms of actual research, Western scholars appear to have 

concentrated on two major periods: 1) the early "classical" period, i.e., up to the 5 th/llth  

century; and 2) the modem period, going back as far as the Ottoman Empire. My research 

has led to the suspicion that al-Qarafi lived in what may be called a "middle period," falling 

roughly half-way between the two periods most seriously studied. This "middle period," 

viz., from the 6th/12th to the 9th/15th century, suffers greatly from the fact that it is only 

indirectly studied: various assumptions are made about it based on what happened before or 

after, but little is said on the basis of actual research on the period i t s e l f . 7 8  As a result, this 

period and its significance in the development of Islamic law remains shrouded in a cloud 

of obscurity. My research has suggested that much could be learned from further 

investigation into the developments of the 6th/12th and 7th/13th centuries in particular, with 

special attention paid to the historical circumstances out of which these developments 

emerge. It is my hope that this study will be a contribution in this area and that, in addition

78Again, this is m ost sorely felt when dealing with the issue o f  ijtih ad  versus ta q l id . On the one hand, 
there seem s to be a tacit assumption that ijtihad  continued from earlier times into the period o f  al-Qaraff, 
as there is no suggestion that judges in this period were bound to the view s o f  their respective schools, and 
one must assum e, therefore, that they ruled on the basis o f  their own interpretations o f  scripture, i.e„  
ij tih a d . On the other hand, the taq lid  o f  later times is assumed to have begun som etim e earlier, which, if  
one considers, for example, the writings o f  the 10ih/16th century al-Suyuti and his campaigns in favor if 
ijtihad, al-Qaraffs period is again subject to be taken as the beginning o f  this new development. Yet, in 
terms o f  actual research, little has been done to determine exactly what went on in al-Qarafi's period and 
what role, i f  any, it played in the development o f Islamic law as a whole.
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to providing a partial framework for future studies, it will raise some of the questions upon 

which future investigations might proceed.
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Part One 

Chapter One 

Shihab al-Din al-Qarafi: Life and Times

I. Biographical Profile

A. Birth, Origins and Death

Shihab al-Din Abu al-‘Abbas Ahmad b. Idris al-Qarafi was of Berber origin, a 

member of the Sanhajah tribe, large segments of which migrated to Egypt from North 

Africa. 1 The name "al-Qarafi" reportedly attached to him while still a young law student 

at the Sahibiyah college in Egypt. Unable to recall his proper name, the roll-caller at this 

college was advised by the other students simply to write ”aI-Qarafi," because they noticed 

that he used to approach the school from the direction of al-Qarafah, the region jus: south 

of the Cairo citadel in the city’s old section.2  Of the few medieval sources that give 

biographical information on him, none give a date of birth. A modem biographer, Isma’il 

Basha al-Baghdadi (d. 1339/1920), puts it at 626/1228.2 This date, however, is suspect 

on at least two accounts. First, in a later work of his al-Qarafi mentions the urgency of 

completing his project before he should be visited by death .4 As he died sometime 

between 682/1283 and 684/1285, a birth date of 626/1228 would mean that he was

iOn the Sanhajah Tribe, see Ibn Khaldun, K itab al-'ibar wa diwan al-m ubtada' w a al-khabar f t  ayyam al- 
'arab wa al-'ajam  wa al-barbar wa man 'asarahum min dhawi al-sultan al-akbar, 7 vols. (Beirut: Mu'assasat 
al-‘Alam li al-Matbu‘at, 1391/1971), 5:152-76.
2 Ibn_Farhun, al-D iba j al-mudhahhab f i  m a'rifat a'yan  'ulama' al-m adhhab  (Beirut: Dar al-Kutub al- 
‘Ilmiyah, no date), p.66. The college in question is referred to by al-Maqrizi as as-sah ib jyah , which_was 
founded by the M aliki wazTr, Safi al-Din Ibn Shukr (584/1188-622/1225). See T aq f al-Din al-Maqrizi, al- 
M aw a'iz wa a l-i'tibar f t  dhikr al-khitat wa al-aihar, 2 vols. (Cairo: Maktabat al-Thaqafah al-Dlnlvah. 
1987), 2:371-3, where he also speaks o f  the exploits o f  the tempestuous Ibn Shukr., Al-Safadi, on the other 
hand,_simply_refers to this_college as the college o f  Ibn Shukr. See SaJah al-Din Khalil ibn Aybak al- 
Safadi, al-W afi b i al-wafayai, 22 vols. ed. S. Dedering (Weisbaden: Fritz Steiner' Press, 1392/1982), 6:233. 
(Editor and publisher's names written in Arabic script.)
JIsma‘il Basha al-Baghdadi, Ilad iva t al'arifin asma' al-mu'allifin wa athar al-musannifin , 2 vols. (Istanbul. 
1951), 1:99.
4 See Shihab al-Din al-Qarafi, al-Istighna' f i  a l-istithna\ (BeiruuDar al-Kutub al-T lm iyah,1406/1986),
p .10.
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contemplating imminent death while still in his mid fifties. Second, as shall be seen 

below, there is evidence that the Tamyiz was written sometime shortly before the year 

660/1262.5 In addition, its contents reflect the thought and experiences of a seasoned 

veteran. A birth date of 626/1228, however, would lead to the unlikely conclusion that al- 

Qarafi composed this work while still in his early thirties. On these observations, perhaps 

al-Qarafi's actual date of birth is closer to 616/1219 than to 626/1228.

As his death date, the Maliki biographer Ibn Farhun (d.799/1396) gives 684/1286.6 

This is the date cited by the later al-Suyuti (d.911/1505) and the one repeated by most 

modem scholars.7 The ShafTi. al-Safadi (696/1296-764/1363), on the other hand, puts it 

at 682/1283.8

B. Activities and Reputation

Al-Qarafi's extant works show him to have been a deep, innovative thinker, a man 

with a passion for knowledge and a firm belief in speaking his mind. His al-Furuq (on 

legal precepts) reveals that, in addition to the traditional sciences, he was adept in 

mathematics, astronomy, and a number of other sciences — even magic.9 In his al-Ajwibat 

aTFakhxrah ’an al-As'ilat al-Fajirah , a refutation of certain Jewish, but especially Christian 

charges, he flaunts his knowledge of Hebrew, quoting and translating the Old Testament 

(in Arabic script).^  He is reported to have written in excess of twenty works on topics

5See below, p.56.
6A l-D ibaj, p. 66.
7Sce Jalal aFDin al-Suyuti, Husnal-m uhadarah f i  tarikh misr wa al-qahirah , 2  vols. cd. Muhammad Abu 
al-Fadl Ibrahim (Cairo:' fsa al-Babl al-Halabi and Sons, 1387/1967), 1:316. See also GAL, S. I., p.665.
%Al-Wafi, 6:234.
9A l-F uruq, 4 vols. (Beirut:1 Alam al-Kitab, no date), 4:142-5. See also Umar F. ‘Abd Allah, M alik's 
Concept o f  ‘Amal in the Light o f  M aliki L egal Theory, (Ph.D. diss.. The University o f Chicago, 1978), 
p. vi, where it is reported that al-Qarafi used aleebra to compute inheritance and astronomy to figure out the 
direction of prayer. Al-Zirikli says o f al-Qarali that he was adept at making astronomical instruments. See 
al-ATam  (Bcirut:Daral-Tlm lial-M alayin,1986), 1:95.
10A l-A jw ibat al-fakhirah ‘an a l-as'ila t a l-fajirah , ed. Bakr Zaki ‘Awad (Cairo:Maktabat Wahbah, 
1407/1987), p.396.
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ranging from theology, law, legal methodology, mathematics, comparative religion, Arabic 

language, and related topics. 1 1 He is remembered primarily for his al-Furuq, his al- 

Dhakhirah (an opus on Maliki law) and his Kitab al-Ihkamfi Tamyiz al-Fatawa ‘an al- 

Ahkam wa Tasarrufat al-Qadi wa al-Imam.

During his lifetime, al-Qarafi was hailed as one of the greatest scholars of his day. 

Ibn Farhun relates in this regard the statement of the Chief Justice, Taqi al-Din b. Shukr 12: 

"The ShafTis and Malikis agree that the greatest scholars of our rime in Egypt are three; al- 

Qarafi in old Cairo (m isr), Shaykh N isir al-Din b. Munir in Alexandria, and Shaykh Taqi 

al-Din b. Daqiq al-Td in Cairo {al-qahirah al-mu‘izziyah ) . " 13 In his Husn al-Muhadarah, 

al-Suyuri places al-Qarifi on his list of mujtahid mutlaqs and, while acknowledging him as 

a Maliki, deletes him from their rank-and-file, implying thus that al-Qarafi ultimately 

transcended the Maliki system altogether. 14 Al-Safadi says of al-Qarafi that "he was one of 

the Imams of the Malikis. " 15 His acumen as a lawyer notwithstanding, al-Qarafi never 

served as judge.

Given the high regard in which he was held as a scholar, one is struck by the 

paucity of citations on al-Qarafi in the standard chronicles and biographical dictionaries. 

Even authors who are aware of him fail to pay him individual notice. For example, in his 

Shadharat al-Dhahab, the Hanbaiite, Ibn al-Tmad, cites a disputation between al-Qarafi 

and a ShafTi judge, Wajih al-Din ‘Abd al-Wahhab b. al-Hasan, under the year 686/1287,

11 ‘Abd al-Fattah Abu Ghuddah cites twenty four (24) works and intimates that his list is not complete.
See Tam yiz, p.16. See also GAL , S.I., p.665-6, where eleven (11) works are cited.
!2 ln  die list o f  Chief Justices given b^ al-Suyuti, therejs no Maliki named Taqi al-Din Ibn Shukr; there is 
a Taqi al-Din b. Shas and a Nafls al-Din b. Shukr. Nafis al-Din died in 680/1281. Taqi al-Din b. Shas died 
in 685/1286. See Husn, 2: 188.
1JA l-D ibaj, jp. 65. Ibn Farhun adds that, "All o f  these scholars were Malikis, except Ibn Daqiq al-Td, who 
was a ShafiT-M alikieclectic (jama'a baina 'l-madhabain), p. 6543. This is apparently an exaggeration on 
the part o f Ibn Farhun, the implication being that Ibn Daqtq al-Td’s greatness was due, at least in part, to 
his apparent M aliki leanings.
14£iusn, 1:316, and ff.

15Al-W afi, 6:233.
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the year of Ibn al-Hasan’s death. 16 However, nowhere in this work does he devote a 

biographical notice to al-Qarafi specifically, neither under the year 684/1285, nor under the 

year 682/1283. This lack of recognition is repeated in the massive Siyar al-A'lam al- 

N u b a la ’ of the great ShafTi historian and biographer, Shams al-Din al-Dhahabi 

(d.748/1347).17 In a similar manner, none of the Egyptian historians or biographers, 

including Ibn ‘Abd al-Zahir (620/1223-692/1292), al-Maqrizi, Ibn lyas, and Ibn 

Taghribirdi, seem to be aware of al-Qarafi. The only two works in which I was was able 

to locate individual biographical notices on him were the al-Wafi bi al-Wafayat of al- 

Safadi, and the al-Dibaj al-Mudhahhab of Ibn Farhun. 18 The fullest citation, of course, 

appears in the work of Ibn Farhun. This work, however, treats scholars of the Maliki 

school exclusively.

C. Teaching Posts

The paucity of biographical information on al-Qarafi also obscures his teaching 

career. I have come across references to only three teaching posts which he was to have 

held: the Maliki chair at the Taybarsiyah college; a teaching position in Maliki law at the 

Cairo Friday-mosque (jami ‘ misr ); and the Maliki chair at the Salihiyah super-college. 

Given his interests and his reputation as a great scholar, one would think that al-Qarafi had 

a more active teaching career than this. It seems, however, that we are simply ill served by 

the sources in this regard.

The Taybarsiyah college was founded by the amir, ‘Ala’ al-Din Taybars al-Waziri, 

in 677/1279 with an endowment for thirty students, fifteen ShafTi and fifteen Maliki.

16Abu al-Falah ‘Abd al-Hayy b. al-‘Imad, Shadharai a l-dhahabfi akhbar man dhahab, 8 vols. (Beirut: Dar 
al-Afaq al-Jadidah, no date), 5:396.
17Shams al-Din Muhammad ibn Ahmad b. ‘Uthman al-Dhahabi. Siyar al-a'lam al-nubala\ 35 vols. (Beirut: 
Mu'assasat al-Risalah,_1409/1988). Volume 35 has an index o f  all scholars cited. Al-Qarali appeared 
neither under "al-Qarafi," "Shihab al-Din," nor "Ahmad (ibn Idris)."
18Al-W afi, 6:233-4; al-D lbaj, p.62-7.

R eproduced with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

2 8

According to Ibn Duqmaq, al-Qarafi was the first to occupy the Maliki professorship 

there. 19 Al-Safadi reports that al-Qarafi also taught at the Cairo Friday-mosque. He does 

not indicate, however, whether this was a formally endowed post or simply a halqah, 20 

and I have come across no information on the activities of this mosque in either al-Maqrizi 

or Ibn Duqmaq. At any rate, al-Qarafi's most important post was his professorship in 

Maliki law at the famous Salihiyah super-college. This college had been founded by the 

Ayyubid Sultan, al-Malik al-Salih Najm al-Din Ayyub, in 641/1243 and was the first of its 

kind ever in Egypt, holding as it did a chair in fiqh  for each of the four schools21. As it 

housed professors and students from all four m adhhabs, it was a hot-bed for 

intercommunal debates and a testing ground where a scholar would go to prove himself. 

Al-Safadi reports that al-Qarafi assumed his tenure there following the death of his 

predecessor, Sharaf al-Din al-Subki.22 This would mean that he assumed this post after 

669/1270, the date of al-Subki's death.23 However, it is possible that he taught at the 

Salihiyah prior to this date (perhaps as a repetitor (m u 'id ) or substitute). The ShafTi, Ibn 

bint al-A‘azz, for example, who died in 665/1267 and who also taught at the Salihiyah, 

wrote ta'liqahs on two of al-Qarafi's works.24 As the Maliki-ShafTi Taybarsiyah college 

had not been established until 677/ 1278, it is almost certain that these exchanges between 

al-Qarafi and Ibn bint al-A‘azz took place at the Salihiyah. Thus, even if his formal

19Ibrahim b. Muhammad Aydmar al-Ala'i, better known as Ibn Duqmag,_kmz6 al-im isar liw asita i ‘aqd_al-_ 
amsar, ed. K? Vollers (Cairo: Bulaq Press, 1310/1893), p.97. Al-Maqrizi cites the Taybarsiyah as a ShafTi 
college and does not indicate that it housed a chair for Maliki law, nor Ujatjtl-Qarafltaught there. See 
Khiiat, 2:383. Ibn Duqmaq, on the other hand,_indjcates that the M aliki-Shaffi Taybarsiyah evolved out of 
an earlier college, which may have been the ShafTi college identified by al-Maqnzi. It is also possible that 
‘Ala’ al-Din Taybars established more than one Taybarsiyah.
^ A l-W a fi, 6:233.
21 For the fullest description o f the Salihiyah, see Khiiat, 2:374-5.
-~Al-WafT, 6:233.
230n  al-Subki, see ‘Imad al-Din Abu al-Fida' Isma'il ibn ‘Umar Ibn Kathir, al-Bidayah wa al-nihayah, 14 
vols. (Beirut: Maktabat al-M a‘anf, 1405/1985), 13:260.
24 A l-W a fi,  6:233. On the ta'Uqah, see  G. Makdisi, Rise, p. 114. "The TaTiqah was a product o f either 
master or advanced student o f  law. In the case o f  a master jurisconsult, it could be a set o f lecture notes for 
personal use in teaching his own course, or a finished product that could be used by other professors o f  law. 
In the case o f  the advanced student, it could be the collection of notes taken from the lectures o f his master, 
or from the master's lectures and notes, then studied, memorized and submitted to the master for 
examination."
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professorship did not begin until after 669/1271, it is almost certain that al-Qarafi 

frequented the Salihiyah and interacted there on a regular basis prior to that date.

D. Theology

In theology al-Qarafi was apparently an Ash‘ari. This is in line with the statement 

of the Ash'arite propagandist, Taj al-Din al-Subki (d.771/ 1369):"God has kept pure the 

Malikis; never have we seen a Maliki who was not an Ash‘ari!"25 In the Tamyiz al-Qarafi 

states indeed that the expressions of the Quran are "merely indications of God's rulings," 

not the rulings themselves (innama hiya adillatuhu la huwa ). (T.44). This notion, which 

implies that God's expressions are created, while the meanings He imparts are uncreated, 

was the Ash‘arite alternative to the Mu‘tazilite doctrine of the createdness of the Quran. 

The Traditionalists, meanwhile, had rejected this notion. Thus, for example, the Hanbalite 

Ibn Taimiya states in his al-Munazarah fi  al-‘Aqidaial-Wasitiyah that it is not permissible 

to say that the Quran is a report about God's metacognition (hikayah ‘an kalam Allah ), or 

anything of this sort; rather, the Quran is the actual speech of God which He himself 

actually uttered.26  Other evidence of al-Qarafi's Ash‘arism comes from his al-Furuq, 

where he states that God's corporeality (jismiyah ), occupying places (makan ) and being 

located in a certain direction (jihah ) are doctrines of the "Hashwiyah," a pejorative term 

used typically by Rationalists against Traditionalists, especially Hanbalites. - 7 By 

condemning such doctrines as anthropomorphic, the A sh‘arites likewise proscribed 

Traditionalist doctrines such as God's mounting the Throne (al-ishwa' ) .  Al-Qarafi clearly

- 5 S ee  Taj al-Din al-Subki,M u'id  al-ni'am wa mubid al-niqam, (Beirut:.Mu'assasat al-Kutub al-Thaqafivah, 
1407-l_986),_p.62.
26Taqi al-Din Ibn Taimiya, M ajmu' al-rasa il al-kubra, 2  vols. (Cairo: Muhammad ‘Ali Subayh, no date),

1 : 4 1 9  -  "  *

- 7Sce, for example, Ibn Rushd, K ashf 'an manahij al-adillahfit ‘aqa'id_ahl al-millah  (Cairo:Mahmud ‘Ali 
Subayh, 1353/1935), p.42: "As for that party referred to as "Hashwiyah," they believe that the way to 
know ledge o f God's existence is revelation (sam '), not reason { 'a q l ); that is to say that the faith (im an) 
which He has imposed as a duty upon mankind may be attained (merely) through receipt o f  reports from the 
Prophet (sahib a l-sh a r ')." See also, Wael Hallaq, Gate, p.9.
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advocates the Ash‘arite position when he states that the position of the people of Truth {am 

al-liaqq) is that such attributes (i.e., being located in a specific direction (jihah ) etc.) may 

not be applied to God. (F:4:128, F.4:l 13-14)

At the same time, al-Qarafi's Ash‘arism does not show the fanaticism of a Taj al- 

Din al-Subki. In fact, his al-Furuq shows him to be extremely tolerant and conscientious 

in his judgments of others. Thus, for example, while he condemns the doctrines of the 

"Hashwiyah " as anthropomorphic, he insists all the same that they do not constitute 

unbelief and that their advocates are not to be excluded from the pale of the Faith. 

(F.4:128)28

II. Al-Qarafi's Teachers

In the al-Dibaj al-Mudhahhab, Ibn Farhun lists the following as teachers of al- 

Qarafi: Shams al-Din al-Khusrushahi (d.652/ 1254), Shams al-Din Abu Bakr Muhammad 

ibn Abi al-Suitir (603/1206-676/1277), Sharaf al-Din Muhammad b. ‘Umran al-Karaki 

(d .6 8 8  or 9-1289 or 90), and ‘Izz al-Dln b. ‘Abd al-Salam (d.660/1262).29 These 

scholars represent a cross-section of affiliations and tendencies and show the variety of 

influences that shaped al-Qarafi's intellectual perspective. Al-Khusrushahi, for example, 

was a ShafTi and an accomplished legal theoretician (usu li) and rationalist theologian 

(mutakallim). He had studied with the celebrated Fakhr al-Din al-Razi and was apparently 

deeply influenced by the latter.30 His influence on al-Qarafi can be seen in the fact that the 

latter wrote both an abridgment to Fakhr al-Din al-Razi's work on Usul al-Fiqh, al-Mahsul

28See also his discussion in al-F uruq, 4:114-37, where he distinguishes between indiscretions that 
constitute unbelief and those that do not.

29A l-D ibaj, p.63, and p. 73, where he states that al-Khusrushahi was one o f  al-Qarafi’s mentors.
30See Jamal al-Din Abu al-Mahasin Y usuf Ibn Taghribirdi, al-Nujumjal-zahirah f i  muluk m isr wa al- 
qahirah, 16 vols. (Cairo:al-Mu'assasat al-Misriyah al-‘Ammah li al-Ta'lif wa al-Tarjamah wa al-Nashr, n. 
d.), 7:32.
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(al-Qarafi's Tanqih al-Fusul) ana an important commentary on this abridgment, the Shark 

Tanqih al-Fusul.

Ibn Abi al-Surur, on the other hand, was a Hanbalite, and presumably 

Traditionalist, jurisconsult and hadith expen who taught at the famous Salihiyah super

college. He became the first Hanbalite Chief Justice (qadi al-qudat) in Egypt following 

the establishment of four Chief Justices under Baybars in 663/1265.31

Sharaf al-Din al-Karaki was a Maliki who had migrated to Egypt from Nonh 

Africa. He studied with the famous ShafTi jurist, ‘Izz al-Din b. ‘Abd al-Salam, and was 

said to have mastered both the ShafTi and Maliki systems of law .32 As a Maliki, al-Karaki 

was apparently al-Qarafi's professor proper, that is to say, his professor of law .33 Ibn 

Farhun repons that al-Qarafi worked under al-Karaki (ishtaghala‘alayh ) , 34  which 

suggests further that it was probably al-Karaki who granted al-Qarafi his licence to teach 

and to issue legal opinions (al-ijazah li't-tadris wa'l-ifta').

By far, however, the most important among al-Qarafi's teachers was the 

redoubtable ShafTi jurist, Tzz al-Din ibn ‘Abd al-Salam. According to Ibn Farhun, al- 

Qarafi "took much o f his knowledge from th[is] great Imam ." 35 Ibn Abd al-Salam's 

importance, however, lies not only in his direct influence on al-Qarafi as a thinker, but also 

in the massive influence he wielded in Egypt, both within the legal community, and among 

the Ayyubid andMamluk officials. He counts as a major opponent in al-Qarafi's defense of

31Shadharat, 5:353-4.
32A l-D iba j, p.332.
■5J"Pour l'etudiant de la madrasah , il pouvait avoir, au cours de ses etudes, plusieurs professeurs de plusieurs 
madhhabs (hanafitc, nialikite, etc) mais son appartenance a l'un de ces madhhabs ctait determinee par cclle 
de son professeur de droit (f iq h )." See G. Makdisi, "La Corporation a l'epoque classique de l’lslam," The 
Islam ic W orld, from  Classical to Modern Times: Essays in Honor o f  Bernard Lewis , ed. C.E. Bosworth et. 
al., (Princeton: The Darwin Pres. Inc., 1989), p.196 . Al-Qarali apparently studied other ancillary topics, 
such as hadith and usul al-fiqh  with the other scholars mentioned.
34A l-D iba j, p. 332. On ishtighal, see Makdisi, Rise, p. 206-10.
35A l-D iba j, p. 63.
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two-tiered orthodoxy. His role, however, can be fully appreciated only against the 

background of the political situation in Egypt, especially the preferred position of the 

ShafTis over the remaining schools of law.

III. The Schools of Law in Egypt

Al-Qarafi apparently spent his entire life in Egypt. Though there may be some 

question about his exact date of birth, it is almost certain that he spent the better part of his 

youth during the reign of the Ayyubid Sultan, al-Malik al-Kamil (regency: 615/1218- 

635/1237). He lived subsequently through the following successive reigns:

Avvubids _
al-Malik al-‘Adil (635/1237-636/1238),
al-Malik al-Salih Najm al-Din (636/1238-647/1249)
al-Malik al-Mu‘azzam Turan Shah (648/1249) (approx. 40 days)
Shajarat al-Durr (648/1249) (approx. 80 days)

Mamluks
al-Malik al-Mu‘izz Aybak (648/1249-655/1257) 
al-Malik al-Mansur Nur al-Din Xlf (655/1257-657/1258) 
al-Malik al-Muzaffar Sayf al-Din Qutuz (657/1258-658/1259) 
al-Malik al-Zahir Baybars al-Bunduqdan (658/1260-676/1277) 
al-Malik al-Sa‘id Barakah Khan (676/1277-678/1279), 
al-Malik al-‘Adil Sayf al-Din Salamish (678/1279) 
al-Malik al-Mansur Qalawun al-Alfi (678/1279-689/1290)

Throughout this period, at least up to the establishment of the four Chief Justices 

in 663/1265, the ShafTi association, of jurisconsults continued to outstrip its counterpans, 

both in prestige and influence. At its origins, this ShafTi preeminence had come as a direct 

result of the policies of the first Ayyubid Sultan, Salah al-Din Yusuf ibn Avyub (Saladin) 

(regency: 564/1168-589/1193). This situation was for the first time modified, however, 

when during the subsequent reign of al-Malik al-Salih Najm al-Din Avyub, large numbers 

ofMamluk mercenaries were brought to Egypt. It was apparently the backing of these 

Turkish amirs that reestablished the Hanafis, who, after a long silence, became once again 

a force to be reckoned with. The Hanbalites, what few there were, never had been
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contenders for preeminence in Egypt. It was for the Malikis, however, that these 

developments had come as a set-back, and, relative to what their position had been in the 

past, they were fast losing ground.3^

A. The Rise of the  Shafl‘is in Egypt

Prior to the coming of the Fatimids, it was the Malikis and the Shafi'is who

competed with each other for preeminence in Egypt. When the Fatimids moved their

capital to Cairo in 363/973 the qadi of Egypt was a Maliki, Abu al-Tahir al-Dhuhli

(d.367/978), who had been installed by the Ikhshidid ruler, Kafur, and remained in this

position for sixteen years.37 The Fatimid Caliph, al-Mu‘izz, confirmed al-Dhuhli in this

post, but later removed him in 366/976, when al-Dhuhli's health failed him. The office

was then passed on to the Isma'ili propagandist, Ali b. Nu‘man, and then to his son, al-

Husayn, who was installed in 389/998, and who was the first to hold the formal title of

Chief Justice, qadi al-qudat .38 The Chief Justiceship apparently remained in Isma'ili

hands until the year 525/1140, when the Imami wazir, Ibn al-Afdal, seized de facto rule

and instituted a system of multiple Chief Judgeships, appointing four independent judges,

"each judging and looking into inheritance matters according to his own school." 39 The

names and school affiliations of these judges were was follows:

-- A_bu_‘Abd Allah Muhammad ibn Hibat Allah ibn Muyassar al-Qaysarani 
(Imami)
-- AbuJ-Fadl Hibat Allah ibn ‘Abd Allah, known as Ibn al-Azraq (Isma‘ili) 
— Sultan ibn Ibrahim al-Maqdisi, known as Ibn Raslia (ShaftT)

36The competition among the schools o f law was both real and serious. And it is perhaps no exaggeration 
to say that i f  the government wanted the support o f  the fu qaha’ , the latter were no less eager to gain the 
support o f  the government, even i f  at times this meant going against the sister schools. A s observed by 
Prof. Makdisi,"There was rivalry among the various legal system s for greater membership. Greater 
membership led to greater influence in the community; and this influence led, in turn, to greater financial 
support from those in power who were interested in controlling the masses." Ash'ari and the A sh'ariies , 
p.45.
3 7 //« /z , 2:148.
38See Adel A llouche, "The Establishment o f  Four C hief Judgeships in Fatimid Egypt," Journal o f  the 
American O riental Society , vol. 105 no.2 (1985), p.317.
39 [bid.
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— Muhammad ibn ‘Abd al-Mawla al-Lubni (Maliki)40

The list of Ibn al-Afdal's appointments suggests that the Malikis and ShafTis were 

recognized as equals among the Sunnis of Egypt during this period of Shiite reign. 

However, both groups subsequently suffered losses, and their Chief Judgeships were 

reappropriated to Shiites. This is suggested by the report of Ibn Iyas, who says that when 

Salah al-Din (Saladin) removed the incumbents in 566/1170, he did so "because they were 

all Shiites." 41

It was indeed during the reign of Salah al-Din, first as wazir to the last Fatimid 

Caliph, al-‘Adid, then as Sultan, that the ShafTis were propelled to the forefront. When he 

ousted the Shiite judges in 566/1170, he consolidated their offices into one and replaced 

them with a single Chief Justice, a ShafTi, Sadr al-Din b. Darbas.42  This move was 

subsequently institutionalized when Salah al-Din became Sultan in 568/1172 , and for 

almost a century, i.e., up to the reign of Baybars, the ShafTis enjoyed an absolute, 

uncontested, monopoly over the Chief Justiceship of Egypt. 43 This move by Salah al-Din 

had a monumental impact on the political situation in Egypt, and, as it turns out, it set the 

stage for the main problem of the Tamyiz . For under this new arrangement, the ShafTis 

were put in a position to sit in judgment over the remaining schools, second-guessing the 

rulings handed down by the latters' judges.44  And this they would be able to do with full

^Ofbid, p .319-20. See also, however, his entire argument, beginning at p.317, and especially note no.l 1 
on p. 318, where he points out that the fourth appointment by Ibn al-Afdal was not a Hanafi, pace S. M. 
Stem , but a Maliki.
41 Ibn Iyas, B ada'i' u 'z-zuhur f i  w aqa'i'i 'd-duhur, 6  vols. ed. Muhammad Mustafa”(Cairo: al-Hay'ah al- 
Misriyah al-‘Ammah li al-Kitab, 1402/1982), 1:233.
42 ibid.
4 3See al-N ujwn  , 7:134. See also, B ada'i' , 1:233, where it is reported that Salah al-Din_"removed all of 
the incumbent judges because they were Shiites. Then, he appointed the ShafTi, Sadr al-Din b. Darbas, and 
installed ShafTis as deputy judges in the remaining districts o f  Egypt, establishing thereby the grandeur of
the_Shafi‘is over the remaining schools." The year 568/1172 is the year o f  al-‘Adid's death, at which lime 
Salah al-Din became formally the ruler o f  Egypt. He had ruled de facto, however, for at least four years 
prior to.
■^Under the Ayyubids, the Chief Justice enjoyed the right to review the rulings o f  his deputy appointees. 
See "tasjil." below , p.63-4.
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impunity, since the remaining schools would never get the opportunity to second-guess 

ShafTi rulings.4^

Further indications of ShafTi preeminence may be seen in the patterns of 

endowments for colleges of law during this period of Ayyubid and earlyMamluk reign. Of 

the twenty-seven colleges listed by al-Maqrizi and Ibn Duqmaq whose school affiliations I 

was able to determine and whose dates of foundation appear to fall between 568/1172 and 

663/1265 (the date of the establishment of the four chief justiceships under Baybars), 

fifteen (15) were exclusively ShafTi institutions, four (4) were exclusively Maliki 

institutions, four (4) were exclusively Hanafi, and none were exclusively Hanbali;4^ one 

(1) was a ShafTi-Maliki institution, two (2) were ShafTi-Hanafi, none were ShafTi- 

Hanbali, and one (1), the Salihiyah, had a chair for each of the four schools. There were 

no combinations such as Hanafi-Maliki which excluded the ShafTis.47

Not only did the rulers of this period support the ShafTis with positions of prestige 

and political importance, they even became ShafTis themselves upon their ascension to 

power. Ibn Iyas reports on the authority of Abu Shamah (d.665/ 1267) thatf'No Sultan 

ever sat on the throne of Egypt as a follower of any madhhab other than that of al-Shafi‘i 

but that he was quickly ousted or killed."4** As an admonishment to posterity, the case of 

theMamluk, Sayf al-Din Qutuz, is held up as the exception which proves the rule. When 

he became Sultan, he remained a Hanafi. He was killed, however, only months into his 

reign by his leading general and successor, Baybars, who, on the other hand, became a

4 5This appears to be a fundamental departure from what the situation had been in Baghdad, where the Chief 
Justiceship apparently rotated among the various schools. See the list o f  judges by L. Massignon, "Cadis 
Et Naqibs Baghdadiens," Opera Minora, 3 vols. (Beirut; Dar al-Maaref, 1963), 1:259-62.
4 6lbn Iyas reports, however, that Salah al-Din established a college for the Hanbalis in the area around the 
royal m int See B a d a 'i' , 1:243.
47The page numbers in Ibn Duqmaq are 92-99, and in Maqrizi’s Khitat, 2:362-405.
4 8B ada'i' , 1:308.
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ShafTi,49  reigned for seventeen years, and died what is believed to have been a natural 

death.50

This ShafTi preeminence notwithstanding, during the reign of the Ayyubid, al- 

Malik al-Salih Najm al-Din, two new elements were added to the political equation of 

Egypt. First, in order to establish a new power base, al-Malik al-Salih imported Turkish 

slaves to serve in his army. Second, in order to gain legitimacy with the fuqaha ' of Egypt, 

he founded the Salihiyah super-college, which had a chair for each of the four schools of 

law. These initiatives, which were not unrelated, altered the balance of power among the 

schools of law in Egypt. On the one hand, the Hanafis gained a foothold and began to 

compete with the Malikis and ShafTis. Secondly, the Salihiyah brought all the schools 

together as equals in an open arena where each could challenge its counterparts and argue 

the superiority of its own position, regardless of the relative strength or weakness of its 

political standing.

Al-Malik al-Salih's decision to import Turkish slaves came in an attempt to resolve 

a political crisis. This crisis goes back to the reign of his father, al-Malik al-Kamil. 

Pressed in his confrontation with his brother and governor of Syria, al-Malik al-Mu‘azzam, 

al-Kamil agreed in 620/1223 with Frederick II that the latter could take Acre and the 

Levantine coastal areas, including Palestine, in order to divert the efforts of al-Mu‘azzam's 

forces, who had their eyes on Egypt.51 Al-Mu‘azzam died, however, in 624/1326, before 

this confrontation reached a head, and al-Kamil sent his son, al-Malik al-Salih Najm al-Din, 

to Syria to fill the power vacuum. Al-Salih was at this time, however, al-Kamil's heir 

apparent to the throne in Egypt, which he was to assume upon his father's death.

49Husn , 2:166.
-°T h is , adds Abu Shamah, is "one o fth e  secrets behind the legacy o f  Imam al-ShalTi, the patron o f Egypt 
(wa hadha sirrun fi'l-im am i 'sh-shafi'i sahibi m isr )!"  B a d a 'i' , 1:308.
5 ^Khi[at, 2:376; Ibn ’Wasil,_Afufarrtj al-kurub f i  akhbar bani ayyub, 5 vols. ed. Hassanayn Muhammad 
Rabi‘ and Sa‘id ‘Abd al-Fattah ‘Ashur (Cairo:Matba‘at Dar al-Kutub, 1977), 4:241-3.
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Meanwhile, the Crusaders arrived in Palestine in 626/1228, and al-Kamil was forced to 

surrender Jerusalem, as per their agreement. As if this were not enough to embarrass al- 

Salih, al-Kamil then revoked from al-Salih his promise of Egypt and gave it to another son 

of his, al-Malik al-‘Adil, who had been the viceroy of Egypt (na'ib al-saltanah ) while al- 

Kamil was away campaigning in Mesopotamia. 52 When, upon al-Kamil's death in 

635/1237, al-‘Adil ascended the throne, al-Salih came to Egypt, fought and defeated al- 

‘Adil’s forces, and condemned the latter to the citadel prison, crowning himself Sultan in 

636/1238. However, the Kurdish amirs in Cairo had sided with al-‘Adil, and al-Salih was 

thus without a reliable base of power in Egypt. It was in response to this dilema that he 

decided to import Turkish slaves. In doing so, he was the first Ayyubid ruler ever to man 

his army with Turks, and hisMamluks very quickly displaced the Kurdish soldiery in 

Egypt. 53

This move, however, proved very quickly to bear its own liabilities. 

TheseMamluks were foreign implants, and they wreaked havoc on the Egyptian 

population, who in turn despised them and called down the wrath of God upon al-Salih for 

bringing them there . 54 In order to avoid further problems, al-Salih decided to separate 

hisMamluks from the population, and in 638/ 1240 he began building special military 

barracks on an island called al-Rawdah, just outside of Cairo.55 These Mamluks came later 

to be known as "al-Bahriyah, "56 because they resided in these military barracks on the 

Nile.

52ib id , 2:377; B ada'i' , 2:268.
53See B a d a ' i 1:269; al-Nujum , 6:331, where he states also that the Mamlukes were given precedence over 
the Kurds.
54Ibn Iyas, B ada’i', 1:269.
55 Ibid, 1:269-70.
56Al-N ujum , 6:331.
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It was probably in a similar attempt to ingratiate himself with the Egyptians and to 

bolster his legitimacy among the fuqaha' of Egypt that al-Malik al-Salih came up with the 

idea of a super-college with a chair for each of the four schools of law. Thus in 641/1243, 

he opened the famous Salihiyah madrasah. This super-college was the first of its kind ever 

in Egypt, holding as it did a chair for all four schools; and in its founding al-Salih appears 

to have begun a precedent for subsequent Egyptian rulers, who from that time on appear to 

have made a habit of establishing mixed colleges.57

The coming of theMamluks bolstered the position of the Hanafis in Egypt. A 

number of occurrences reflect this growing trend. Prior to the appointment of four Chief 

Justices by Baybars in 663/1265, there had not been a Hanafi Chief Justice since before 

Fatimid times.58 Nevertheless, among all the appointees of 663, it was the Hanafi Chief 

Judge alone who objected to the ShafTi monopoly over religious endowments (awqd.fi 

s .w a q f) and the estates of orphans, demanding instead that these jurisdictions be shared 

with the Hanafis. 59 This same year saw also the first appointment of a Hanafi to the 

Khitabah (Friday sermon giver) of Cairo.60  Earlier, theMamluk Sultan, al-Malik al- 

Muzaffar Sayf al-Din Qutuz (657-8), had gone against the unbroken tradition of adopting 

the ShafTi school upon assuming the Sultanate; he remained, instead, a Hanafi. And 

despite the fact that Baybars himself became a ShafTi upon becoming Sultan, when he 

founded his Zahiriyah college in 662/1263, he provided not only for a chair in ShafTi law 

but also for a chair in Hanafi law .61 By the end of the 8th/14th centuiy, the Hanafis were 

openly recognized as equals to the ShafTis in Egypt. On official occasions at Dar al- ‘A d i ,

570 n  the Salihiyah, see K h ita t , 2:374-5. One notices from the lists of_al-Maqrizi and Ibn Duqmaq that 
mixed colleges do not begin "to proliferate until after the founding o f  the Salihiyah.
58Ibn Taghribirdi, him self a Turk and a Hanafi, admits this in al-Nujum, 7:133.
590 n  the ShafTi m onopoly over these jurisdictions, see below, p.56-7. On the Hanafi objections to this, 
see B ada'i' , 1:322.
60 See Jorgen S. N ielsen, "Sultan al-Zahir Baybars and the Appointment o f  Four Chief Qadis, 663/1265,"  
Studialslam ica  60 (1984), p. 174.
61K hita t ,2 :378 -9 . Interestingly, the_first professor o f law at this college was the son o f  a Mamluk amir, 
Majd al-Din ‘Abd al-Rahm in b. Kamal al-Din ‘Umar b. al-‘Adim. See Khitat, 2:379.
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the Sultan was now flanked on either side by the Hanafi and Shafi‘i Chief Justices, 

followed by the Maliki and then the Hanbali.62

Throughout the period in question, however, (i.e., up to the year 663/1265) the 

ShafTis maintained their position of preeminence. The office of Chief Justice remained an 

exclusively ShafTi privilege. The number of law colleges established for ShafTis far 

exceeded those established for others. And although the Hanafis were beneficiaries of the 

largess o f Baybars and his Zahiriyah college, he himself upon becoming Sultan became a

ShafTi". 63

A. Al-‘Izz ibn ‘Abd al-Salam

It is against this background that the career of al-Qarafi's most influential teacher, 

the ShafTi, ‘Izz al-Din ibn ‘Abd al-Salam, may be fairly assessed. ‘Abd al-‘Aziz b. ‘Abd 

al-Salam ibn Abu al-Qasim b. al-Hasan b. al-Muhadhdhab, better known as al-Tzz ibn 

‘Abd al-Salam, came to Cairo in 639/1241 from Damascus, where he was bom in 577 or 

8/1181 or 2. Throughout his life he maintained the reputation of a fearless, no-nonsense 

advocate of the truth, a real tough customer. In Syria, in his capacity as Friday preacher 

(khatib  ) at the Umayyad mosque, he lashed out at what he saw as unsanctioned 

innovations practiced by other preachers. As a protest against these practices, he refused to 

wear black, refused to say his sermons in rhymed prose (saj‘ ), refused to praise the 

princes — but used instead to ask God to pardon their indiscretions — and put an end to 

certain unsanctioned superogatorv prayers (al-ragha'ib ). When the viceroy, al-Malik al- 

Salih Isma‘il (not to be confused with al-Malik al-Salih Najm al-Din) surrendered Tyre and 

the citadel of Shaqif to the Crusaders, al-‘Izz condemned him publicly from the pulpit! The

62Niclsen. Sultan al-Zahir, p.175-6. 
63Husn, 2:166.
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viceroy had him jailed, but later released him, afterwhich time he came to Egypt, in 

639/1241.64

Upon his arrival in Egypt, al-‘Izz was welcomed by the Ayyubid Sultan, al-Malik 

al-Salih Najm al-Din Ayyub, who appointed him Chief Justice of Fustat and the delta.65 

But even in the face of this hospitality, al-‘Izz remained the enemy of compromise. When 

he received word about a certain house of ill repute that had been allowed to operate 

unmolested by the authorities, he marched up to the citadel and gave the Sultan a royal 

reprimand. When the Sultan explained that he was not responsible for the situation and that 

he had inherited it from his father’s reign, al-‘Izz asked him if he would be content with 

being included among those condemned in the Quran who will say on the Day of 

Judgment."We found our fathers following a way, [and we are following their example]". 

The Sultan was forced to have the house shut down.66 Later, when al-Malik al-Zahir 

Baybars ascended the Sultanate, al-Tzz refused to swear allegiance to him until he had seen 

satisfactory proof that Baybars had passed through the necessary steps to becoming a freed 

slave.67 And he did not to stop at this: Ibn Iyas repons that al-Tzz even insisted once on 

selling theMamluks in a public auction and spending the proceeds for the benefit of the 

Muslims, arguing that their status as slaves denied them the right to hold public office.6^

According to Ibn Kathir, al-Tzz was the head of the ShafTis of Egypt: intahat ilaihi 

riydsatu 'sh-shafi'iyah . He held the ShafTi chair at the Salihiyah, and his fanvas were 

sought from far and wide.69 Zakf al-Din al-Mundhiri (581/1185-656/1258), the Shafri 

jurisconsult, hadith expert and author of the famous Kitab al-Targhib \va al-Tarhib , is

64Shadharai, 5:301-2.
65 See Ibn Hajar al-]Asqalani, R a f  al-'isr ‘an quddi m isr, 2  vols. ed. Hamid ‘Abd al-Majid (Cairo: al-Hai'ah 
al-‘Ammah li Shu'un al-Majabi‘, 1961), 2:351.
6 6 fb id , 2:352. The Qur'anic reference is 43:22 -3.
67N ielscn, Sultan al-Zahir, p. 172.
68B ada'i‘ , 1:274.
69Al-Bidayah, 13:235.
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reported to have said: "We used to give legal opinions before Shaykh ‘Izz al-Din arrived in 

Egypt; now that he is among us, we no longer do so."7^ Ibn al-Tmad repons that al-‘Izz 

reached the rank of ijtihad. 71 And al-Suyuti adds that near the end o f his life al-‘Izz 

transcended the ShafTi system altogether and interpreted scripture directly, according to his 

own lights.72

Al-‘Izz also bore the sobriquet, "Sultan al-‘Ulama’ ."73 The events of his day 

indicate that this title was well deserved, that he was the representative and legitimizing 

authority among the fuqaha  ' of Egypt. In fact, his many crucial roles and the fact that he 

was called also "Shaykh al-Islam" give the impression that in the same way that each 

school was headed by a Shaykh or ra'is , the legal community as whole may have been 

headed by a headmaster whose title was Shaykh al-Islam and whose function it was to 

oversee the interests of the fuqaha ’ (as well as their following), and mediate between them 

and the central power.74 When in 657/1258 al-Malik al-Muzaffar Sayf al-Din Qutuz 

wanted to levy a tax to assist him in his effort against the Mongols, he dared not do so 

without first procuring a fatwa  from al-Tzz.7  ̂ When a member of the ‘Abbasid house 

made his way to Cairo from Baghdad, which had been sacked by the Mongols, and was 

installed as Caliph in 659/1260, al-‘Izz was the first to be called upon to swear allegiance, 

despite the fact that by that time he was retired as Chief Justice and thus not serving in any

70Bada'i', 1:317. On al-Mundhiri, see Shadharat, 5:277-8.
1^-Shadharat, 5:301. Ibn Hajar, him self a ShafTi, appears to have his doubts about this. See R a f  , 2:351, 
where he says, "he was described (passive) as having reached the rank o f ijtihad. "
72 Husn, 1:314.
~ i R a f , 2:350. This title was reportedly given him by Ibn Daqiq al-Td.
74For references to al-Tzz as Sheikh al-Islam , see B a d a 'i ' , 1:314; R a f  , 1:350; al-Nujum , 7:72, where it 
is stated that at the meeting between Qutuz and representatives of the legal community to discuss the matter 
o f levying a tax to rajse an army against the Mongols, "the final word in the matter was left to Ibn ‘Abd al- 
Salam {liana 'l-i'timadu 'ala ma yaquluhu 'bnu ‘abdi 's-salam)." W hile this informal office may be the 
precursor to the Ottoman Sheikh al-Islam , it differed from the latter in that 1) it was informal, and 2) the 
Ottoman Sheikh al-Islam  was a government appointee and representative. Schacht, for example, gives the 
impression that the function o f  the Ottoman Sheikh al-Islam  was to represent the government before the 
legal community and the masses, sort o f  as a legitimizer o f  government policy. See Intro, p.88-9, and p. 
74 for the pre-Ottoman Sheikh al-Islam.
75See Taqi al-Din al-Maqrizi, K itab al-suluk f t  m a'rifat al-mtduk, 3 vols. ed. Muhammad Mustafa Ziadah 
(Cairo: Matba'atLajnat al-Ta’lif  waal-Tarjamah waal-Nashr, 1956-7), 1:416-17.
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official capacity. 76 When in 660/1262, Baybars decided to appoint deputy judges from 

each of the remaining schools, he dared not do so until the month of Dhu al-Hijjah, that is, 

six months after al-‘Izz's death.77 When al-‘Izz died in 660/1262, Baybars is reported to 

have breathed a sigh o f relief, saying, "Now my reign is secure; for were this patron 

(,Shaykh) to incite the people against me, my kingdom would be snatched away."78

All of this has important implications for al-Qarafi's campaign in defense of two- 

tiered orthodoxy. For despite the many benefits he apparently derived from al-‘Izz as a 

thinker,79 he disagreed fundamentally with the latter on a number o f issues relating to the 

orthodox, and therefore unassailable, status of the views of each of the four schools of 

law80. He differed with him also in his understanding of the 'corporate' status of the 

madhhabs and the proper relationship among the schools, one to another.81 Needless to 

say, given al-‘Izz's standing in the community at large, such disagreements with the 

revered Shaykh al-Islam would make for al-Qarafi a very tough time indeed.

IV. AI-Qarafi:Head of the Maliki Guild

According to Ibn Farhun, it was al-Qarafi who served as head of the Malikis of 

Cairo: intahat ilayhi riyasatu 'l-fiqhi ‘ala madhhabi malik P  My research suggests that it

76Shadharat, 5:297; B ada’i ' , 1:314.
77 See Suluk , 1:472, where it is reported that the appointment o f  the deputy judges (n u w w a b ) took place 
in Dhu al-Qi‘dah o f  660, pace J.II. Escovitz, who puts it at 661. See J. H. Escovitz, "The Establishment 
o f the Four C hief Judgeships in the Mamluke Empire, Journal o f  the A m erican O riental Society  , 102 
no.3 (1982), p.529.
"^Shadharat, 5:302. See also Taj al-Din al-Subki, Tabaqai al-shafi'iyah , 6 vols. (Cairo: Husainiyah Press, 
1324/1906), 5:84.

79That al-Qarafi was deeply influenced by al-Tzz as a thinker may be seen in statements of his such as the 
following made in his al-Fitruq. After having resolved a difficult question, al-Qarafi adds: "And I have seen 
no one throw this question into relief as did Sheikh ‘Izz al-Din b. ‘Abd al-Salam, may God shew him mercy 
and sanctify his soul. For indeed, he had a striking ability to resolve questions -  both textual and 
methodological -  in many areas o f  the Law. And he would be blessed with insights totally unknown to 
others. May God shew him an abundance o f mercy." Al-Furuq, 2:157.
SOSce below, p.74-9.
81See below, p.79-80.
82A l-D ibaj, p. 62.
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was in this capacity that al-Qarafi wrote the Tamyiz . This hypothesis raises of course a 

number of questions about the structure and function of the madhhab as an association, as 

well as the role of the ra'is within that structure. Moreover, it is important to understand 

the structure of the madhhab, inasmuch as the nature of any activity, legal interpretation or 

other, is fundamentally affected by the organizational framework within which it takes 

place.83 For the purpose of highlighting what I believe to be the corporate nature of the 

madhhab, I shall refer to it as a guild.84 In doing so I echo, albeit qualifiedly, the view of 

Prof. G. Makdisi.

A. The Madhhab as Guild

The madhhab was first described as a guild by Prof. Makdisi in an article entitled, 

"La Corporation a l'epoque classique de l'lslam," which had been written before 1984 but 

which did not appear until 1989. 83 In this essay, Prof. Makdisi picked up on a 

controversy begun back in 1920 with the appearance of Louis Massignon's "Les Corps de 

metiers et la cite islamique."86 Massignon's thesis had been that guilds ("corporation" in

83Sec in particular, "Levels o f  T a q lid ," below, p,155ff.
84Beforc going on, I would like to clear up the confusion that is otherwise certain to result from my use of 
the term "corporate". The problem with this term is that it is generally understood that corporations come 
into existence by leave o f  the state. As such, the term corporate could never be use to describe the 
m a d h h a b , since it is w ell known that the latter cam e into existence spontaneously, in com plete  
independence from --and even in opposition to -  the state. I am not suggesting in my use o f  the term 
"corporate" that the madhhab was in any way a creation o f  the state. Rather, my use o f the term focuses 
on another essential aspect of the corporation, namely, "that in all its relations with other organs o f  society  
it shall act and be acted  upon as a unit.'' See J.P. D avis, C orporations: A Study o f  the O rigin and  
Developm ent o f  G reat Business Combinations and Their Relation to the Authority o f  the State, 2  vols. 
(New YorkrThe Knickerbocker Press, 1905), 1:24. (emphasis added) A s for the notion that any group that 
is to function as a corporation must necessarily be created by the state, the same author writes: "The 
corporate form or sum of peculiar relations subsisting between the members o f  the corporate group and 
between them and other members o f society is created by the state, or. after spontaneous origin and 
maintenance by fo rce  o f  custom, is  approved with the sam e legal effect as i f  created by i t ." Ibid , 1:16. 
(emphasis added)
8 5 g . Makdisi, "La Corporation a l'epoque classique de l'lslam," The Islam ic World, From C lassical to 
M odern Times: Essays in Honor o f  Bernard Lewis, ed. E. Bosworth ct. al. (Princeton: The Darwin Press, 
1989), p. 193-209. This article is alluded to in his "The Guilds o f Law in Medieval Legal History: An 
Inquiry into the Origins o f  the Inns o f  Court," Zeitschrift fu r  G eschichte d er  A rabisch-Islam ischen  
Wissenschaften, Band 1 1984, p.242. The madhhab was also described as a guild in this article.
86 in  Revue in ternationale de sociologie  (September, 1920), p.473-89. This thesis reappeared in 
M assignon's 1935 entry in the Encyclopedia o f  Islam, " S in f": "The organization o f  labour and the 
grouping o f  workers into corporations in Muslim cities dates from the ninth century o f our era and is 
closely connected with a movement half religious and half social in origin, that o f  the Karmaiians." This
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French) existed in classical Islam and that they had influenced and perhaps inspired the 

guilds of the medieval Christian West.87 The controversy sparked by this thesis was not 

over the existence o f guilds in pre-modem Islam; it had been generally admitted that guilds 

did exist in late medieval and early modem times. The controversy was over whether or 

not these guilds existed in classical Islam , dating back, say, to the 3rd/9th century.88 The 

view of those who disagreed with Massignon may be summed up in the words of G. Baer; 

"We have no definite information about the existence of guilds, let alone their structure or 

functions, before the fifteenth century,” in Egypt, Syria, or Turkey. 89

For his part, Professor Makdisi sees in the early development of the schools of law, 

the madhhabs, the beginning of guild organisation in Islam. He defines a guild as, "une 

association de personnes professionelles, groupees dans le but de reglementer leur 

profession et de defendre leurs interets."90 Professor Makdisi argues that as early as the 

3rd/9th century, the loosely organized jurisconsults who made up what were then the 

geographical schools o f law began to close their ranks and organize themselves more 

tightly into professional corps. The impetus for this retrenchment was their desire to 

combat the rationalist tendencies of the Mu'tazilite theologians, who were speculative in 

their approach and who placed human reason above divine revelation. For the

view , positing the existence o f guilds in classical Islam, was repeated in 1937 by Bernard Lewis in his "The 
Islamic Guilds," E conom ic H istory R eview  8-9 N ov.- May 1937-9, p .20-37. The m ost serious 
objections to this thesis appeared between 1969 and 1970: S.M. Stem's "The Constitution o f  the Islamic 
City," in The Islam ic C ity , cd. H. Hourani and S. M. Stem (Oxford and Philadelphia, 1969); G. Baer, 
"Guilds in Middle Eastern History," Studies in the Economic H istory o f  the M iddle E ast, ed. M. A. Cook 
(London: Oxford University Press,1970); C. Cahen, "Y a-t-til dcs corporations professionnelles dans le 
monde musulman classique ?" in The Islamic C ity .
87Makdisi, La Corporation, p.193.
8 8 M assignon’s thesis divided the scholarly community. H. A. R. Gibb, A. von Kremer, and J. Sauvaget, 
for exam ple, agreed with him. C. C. Nallino, S. D. Goitcin, S. M. Stem , C. Cahen, and G. Baer rejected 
M assignon’s view . See Makdisi, La Corporation, p. 208, nt. 3.
89G. Baer, "Guilds in M iddle Eastern H istory  p.27. For the period prior to the fifteenth century, it is
admitted that there were guild-like organizations, but these are seen as lacking some essential aspect o f a 
guild. For Baer, for example, it was the fact that these organizations were not professional, as well as the
fact that they do not appear to have been independent o f  the state. For Stem, it is the apparent lack of 
corporate status that makes these organizations something other than a guild. See below, p.46ff. 

Corporation, p. 194.
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Traditionalists, God's will, even as His nature and attributes, was discoverable not through 

speculative inquiry but through earnest study of His revelation, including the Sunnah of 

His Prophet. Right theological investigation was thus juridical, i.e., based on what God 

had imparted about Himself. And as the Traditionalists ultimately triumphed over the 

Rationalists, law, not theology, became the legitimizing agency in Islam and the truest 

expression of its genius.

The move to professionalize legal education culminated in the establishment of the 

madrasah -colleges. These institutions were set up for the benefit of one group exclusively: 

the jurisconsults and their students. Degrees were thus granted in one field only: law. The 

goal of these colleges was to establish and maintain a professional standard of legal 

interpretation. Successful students were thus trained from the rank of beginner up to the 

point that they became masters. And only those who had passed through this system of 

education and received an authorization, or licence —known as al-ijazah Ii 't-tadris wa 7- 

ifta — from a recognized master-jurisconsult could teach, issue legal opinions, and grant 

authorizations to subsequent candidates.91

Professor Makdisi sees in the madrasah -colleges an analogue to the work-shops of 

the craftsmen. He refers to them thus as "ateliers."92 He points out, against the view of S. 

M. Stem, that 1) the madrasah was a private institution, neither established nor controlled 

by the state; only the founder could dictate who was to teach, and even when the founder 

happened to be a state official, he acted in his capacity as a private citizen;93 and 2) 

instruction in the madrasah was private, between the individual master and his student; and 

although the founder could determine who was to teach, conferring authorizations upon 

students remained the prerogative of the individual professor, who acted at his own

91 Makdisi, La C orporation , p.202-5.
93Ibid , p.206.

1 bid , p. 196: "La m adrasah  n’etait pas fondee par IT; tat, mais par des particuliers: ct quand le fondateur 
etait un homme d'Etat, il accomplissait son acte de fondation en tant que particulier musuiman."
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discretion: "Ni le calife, ni le sultan, ni leurs vizirs, ni personne d'autre ne pouvait conferer 

cette licence, ou obliger le professeur de droit a la conferer."94

Of those who rejected the existence of guilds in classical Islam, the fullest criterion 

for what constituted a guild was given by Gabriel Baer. According to Baer, to be a guild 

an association had to be 1) professional; 2) occupy a specific segment of the economy; 3) 

fulfill some specific purpose (restrictive practices, etc.); 4) be autonomous; 5) enjoy or seek 

to establish some sort of monopoly; and 6) have a framework of officers, headed by a 

headmaster who performed some specific function (e.g., collect taxes). Professor Makdisi 

responds to each constituent of this criterion one by one: the madhhab, according to him, 

was professional (it sought to preserve a standard of performance); it occupied a specific 

segment of the 'economy' (law); it engaged in restrictive practices and sought to establish a 

monopoly (through the licence to teach and give legal opinions); it was autonomous (the 

government neither brought a madhhab into existence nor terminated it); and it had a 

framework of officers or functionaries chosen from among its members (e.g., professors, 

deputy-professors, repetitors, monitors, etc.), headed by a headman (i.e., the ra'is , the 

head of the m adhhab  in a given locality).95 Thus, even on the criterion of his most 

circumspect opponent, it appears that Professor Makdisi is able to sustain his thesis that the 

schools of law were guilds. To my mind, however, there remains in all of this one final 

issue, namely, that raised by S.M. Stem over the corporate status of the madhhab .

B. On the Corporate Status of the Madhhab-Guilds

In his article, Stem made the point that none of the organizations in classical Islam 

appear to have possessed that propensity, which he refers to as corporate, to protect the 

interests of its members through formally recognized statuses and persons. Citing the view

M lb id , p. 206.
95G. Makdisi, The G uilds o f  Law, p. 239-40.
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of D. Santillana, he writes: "Muslim jurists do not know — and it is easy to understand if 

we think.of the political and social differences between the Islamic state and those of the 

Roman type — neither the juridical personality of municipalities, nor that of the collectives 

of persons such as guilds."56 In his La Corporation, Professor Makdisi responded to this 

objection but dealt with it from a perspective that is somewhat different from my own. 

Professor Makdisi pointed out that while it is true that Islam, unlike the medieval Christian 

West, did not recognize juristic persons, this did not prove that guilds did not exist in 

classical Islam; for at their origins, neither were European guilds based on juristic 

persons.97

My understanding o f Stem's objection, however, is somewhat different. To my 

mind he seems to be referring to the absence of any protected status that the madhhab or 

any other organization in Islam confers upon its members by virtue of their membership in 

that particular group. Stem states that while all sorts of corporate institutions proliferated in 

Europe, these were entirely absent in Islam.98 The clue to what he means by "corporate" 

appears on the first page of his article, which, again, was entitled, "The Constitution of the 

Islamic City.” There he states that the Islamic City did not have a constitution, not in the 

sense o f structure and character, but in the narrower sense o fthe word 99 In other words, 

there were no groups or individuals in the Islamic city who enjoyed privileges or 

exemptions from state authority by virtue of their membership in a particular association.

9 6 s .M . S tem , "The Constitution o f the Islamic City," in The Islam ic C ity, ed. A. Hourani and S. M. 
Stem  (Oxford: Bruno Cassirer Publishers Ltd., 1970), p.49. The quote is from D. Santillana's Instim zioni 
d i diritto  musulmana malichiia.
97La C orporation , p. 196:"... les corporations au debut de leur existence en Europe n'etaient pas douees de 
personality’ morale." See also, ib id  , p.207: "Ces deux types de corporation se  ressemblaient cn ce qui 
concem e leurs membres, leur hierarchie sociale, mais non pas toujours en ce  qui concem e leur statut 
juridique. Le type islamique se basait sur le waqf\ celui de 1'Occcident, sur la corporation-personnalitcf 
morale, pa s 5 1'origine, mais au treiziim e s i e c l e (emphasis added)
98 Stcm , C onstitu tion , p.47.
99 jb id , p. 25. "... one o f  the main points which I wish to make is that the Islamic city has no constitution 
in this [narrower] sense."
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My research suggests that this is not so in the case of the madhhab, particularly in 

the state to which it had evolved by the time of ai-Qarafi.100 In fact, it is just this corporate 

status that lies at the basis of al-Qarafi's defense of two-tiered orthodoxy. For the sake of 

brevity, one example of what I am talking about will have to serve.

In his al-Furuq al-Qarafi makes the following statement:

If a lone witness cites the crescent marking the beginning of 
Ramadan and a ShafTi judge announces throughout the city 
that the month of obligatory fasting has thus begun, such an 
announcement would not make it obligatory upon a member 
of the Maliki madhhab to fa s t.... (F.4:48)101

Two points are in order here. First, announcing the beginning of the month of 

fasting was, in the time of al-Qarafi, an official function carried out by the ShafTi Chief 

Justice in his capacity as representative of the government. It is essential to understand this 

point in order to appreciate the full implications of al-Qarafi's statement. Second, any 

individual's membership in the Maliki madhhab renders him immune to sanctions that may 

be applied to other members of society who eat in public following the official 

announcement by the ShafTi qadi al-qudat. This, for all intents and purposes, is corporate 

status: the individual enjoys this right not as an individual, but due to his membership in the 

Maliki guild of law.1®2 And where this status is violated, it is the Maliki guild, not simply 

the individual, that will rise and demand its right to corporate exemption.

lOOsee, for example, my comments above, p.3, and below, p.91-2, where I argue that the corporate status 
o f the madhhab replaced ijtihad as the determiner o f  orthodoxy.

1 See also, Tamyiz, p. 180: "A Maliki" reserves the right not to fast in Ramadan if  a ShafTi determines 
the crescent to have appeared on the basis o f  a lone witness: for this is not a decree (htikm); rather it is the 
assertion o f  the occurrence o f a legal cause (sabab). And for whomever this is not a legally established legal 
cause, he is not bound to accept the ruling activated thereby." On legal causes and rulings, see below, 
p. 14 Iff.

D avis writes in his Corporations: "To be sure, all social activity, whether o f  individuals or groups, 
is limited and conditioned by the system o f  law under which it is exercised, for the state is itself, like the 
corporation, a group (though superior to all others), acting through or within certain self-imposed forms: 
but the corporate form brings to the members o f  the group in possession o f it internal and external relations 
different from the usual and regular social relations imposed on individuals by the existing system o f  law 
and artificial and exceptional compared with them." Ibid, p.16.
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Examples such as the above could be multiplied many times: A Hanafi's getting 

married without a guardian (w a li) representing the bride, or his drinking nabidh-wine in 

public; a Hanbali's beginning the Friday congregational prayer before the sun passes its 

zenith; a Shafi'i's consuming meat slaughtered without the mention of God's name.103 

The fact that these individuals are members in their respective madhhabs renders these 

actions permissible and protected fo r  them. It is in this sense that it seems that the madhhab 

may be viewed as a corporate entity, and that its corporate status may very well have been 

an integral part of the constitution of the Islamic city.

C. The Headmaster:S/iaykfc al-Madhhab

Returning to the criterion of Baer, there is more to be said of "the framework of 

officers headed by a headmaster who performs some specific function" (al-Qarafi having 

been identified as the head of his school). The headmaster of the madhhab, as indicated by 

Professor Makdisi, is the ra'is, sometimes referred to as the Shaykh. To him refers the 

oft-repeated phrase, "intahat ilayhi riyasatu ... " (leadership of [the ShafTis or Malikis] 

ended up with him). Among the functions of the headmaster was that he represent the 

interests of the guild before the central power. Perhaps an example of such representation 

can be seen in the activities of al-Tzz ibn Abd al-Salam, the headmaster of the ShafTis. 

However, another not wholly unrelated function of the headmaster would be to defend the 

rights of the guild before the encroachments of other guilds, and to be its spokesman in the 

face any and all threats. Thus, the more serious controversies of the day would be 

addressed not by the rank and file members but by the headmaster. One might recall in this

103See Taj al-Din al-Subki, M u'id ahni'am , p.76. Another example o f  this corporate status is, I think, to 
be seen in the problem o f  certain Shafi'is who subscribed to the view  that a principal was not bound to 
enforce the ruling o f  his deputy judge_if that ruling went against the doctrine o f  the principal's school. 
Even the Sultan could not force the Shafi‘i_Chief Justice to go against this view, which was, incidentally, 
the view  o f  only som e members o f  the Shafi'i school. It was the corporate status o f  the schools and the 
Sultan's resulting inability to force a compromise that ultimately forced him to institute the system o f  
multiple C hief Justices, one for each school. See below, p.62ff., "A Closer Look at the Problem o f  Ibn 
bint al-A ‘azz," and my comments in the conclusion to this study, p. 224f.
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regard the statement of the ShafTi, Zaki al-Din al-Mundhiri: "We used to issue legal 

opinions before Shaykh ‘Izz al-Din arrived in Egypt; now that he is here, we no longer do 

so . "104 This statement was of course not meant literally; rank and file jurists would still 

respond to ordinary questions, including even some fairly complicated ones. But the 

pressing controversies of the day would remain the preserve of the masters and especially 

the headmaster. The Hanafi jurist, Ibn al-Humam (d.861/ 1456) seems to confirm this 

notion when, in arguing the validity of tacit consensus (ijrm ‘ sukuti), he points out: "The 

normal practice o f every age is that the master-jurisconsults (al-akabir) speak, while the 

lesser jurisconsults (al-asaghir) remain silent, out of deference ...."105

The position o f ra'is satisfies another aspect of Baer's criterion in that the ra'is 

was not a government appointee. Rather, he earned his position when he outstripped his 

counterparts as a jurisconsult, winning thereby their recognition as the group's top 

man.106 His primary allegiance, therefore, was not to the government but to the members 

of his guild.

D. Rank and Authority

On the question of the relationships of rank and authority among the members of 

the madhhab, I have found evidence only of an informal hierarchy whose recognition, it

104B a d a 'i', 1:314. One gets the impression from a number o f  sources that the term "afta" in many 
contexts applies only to giving legal opinions on major and or unprecedented matters. It has thus a double 
meaning; 1) to relay the view upheld in the madhhab; and_2) to give a legal opinion on an issue not treated 
in the m adh h ab . It is in this latter sense that al-Qaiafi says at one point that it is forbidden to most 
jurisconsults to g ive legal opinions (yahrumu ‘aid akthari 'n-nasi ’l-fatwa). See al-Furuq, 2:110. See also 
"Extrapolation," below , p. 158-67.
1^5ibn Amir al-Hajj, al-Taqrir wa a l-ta frb ir^  vols. (Beirut: Dar: al-Kutub al-‘Ilmiyah, 1403/1983), 3:102. 
This work is a commentary on the al-Tahrir of al-Kamal Ibn al-Humam. Ibn al-Humam's point here is 
that tacit consensus is probative because it represents the silence o f  the m asters on the pressing issues o f 
the day.
106see  G. Baer, Constitution, p. 15, where he states that the existence o f  ‘arifs does not prove the existence 
o f  guilds because these functionaries were appointed by the government. On riydsah  within the madhhabs, 
see G. Makdisi, R ise, p. 129-33_. On the problem o f overzealous junior-jurisconsults going beyond their 
rightful limits in pursuit o f  riydsah  (preeminence), see Ibn al-Jawzi, Ta'zim  al-futya , (Chester Beatty 
Library, Arabic M ss., 3829).
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seems, was basic to the overall function of the madhhab-gnild. 107 The evidence I have in 

mind appears in the last segment of the Tamyiz in which al-Qarafi gives directions to 

jurisconsults on how to give fatwas.

According to these directions, if a petitioner brings his question to a mufti after 

having already received a /arw a from another mufti, the second mufti should observe 

proper protocol: If he agrees with the first mufti’s response and the latter is of the highest 

standing, he should write, "Like this is my response (ka dhalika ja w a b i)." (T.264) Less 

deferential, however, is for him to write, "My response is like this (jawabi ka dhalika )." 

(T.264) Still less deferential and tending towards haughtiness is for the second mufti 

simply to repeat the response of the first in his (the second's) own words without making 

any reference to it. (T.256) More haughty and less respectful is for the second mufti to 

write, "The response is correct," or "The response is sound." (T.265) "These latter 

expressions should be used only if it is proper for the second mufti to authorize the first 

mufti to give/tzrwas (yujizuhu ) or that he act as overseer of the latter's work, and that the 

relationship between the two be as that between teacher and student [the first being the 

student, the second the teacher]." (T.265)

If the second mufti is deferring to the first, he should write his response beneath 

that o f the first. If he is assuming superiority, he should write parallel to it. Here, 

however, there are grades of superiority: If he wishes to show modesty, he should write to 

the left of the response; if such is not his wish, he should write to the right of it. (T.265-6)

These directions reflect highly formalized and institutionalized means of recognizing 

rank within the madhhabs. Their very existence shows in itself that ranks existed. Al-

107profcssor Makdisi had observed that the members o f  a m adhhab  were divided into three ranks: 
muiafaqqih (beginner), sahib (graduate student) and mufti! mudarris (master/teacher). However, he did not 
discuss the lines o f  authority among these figures nor the means and manifestations through which such 
authority was recognized, since this fell outside the purview o f  his insightful study. See La C orporation, 
p.204-6, esp. 204.
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Qarafi gives the sense that one could not easily violate this code with impunity. This stands 

to reason, since the granting of licences to teach and to give legal opinions was a private act 

by the individual master who did so at his own discretion. Thus, in violating this code one 

stood to alienate his superiors, jeopardizing, thereby, his reputation and his career.

*  *  *

The madhhab, then, for all intents and purposes, may be characterized as a guild, a 

structured, professional, autonomous organization, capable of conferring upon its members 

certain privileges and protection by virtue o f its 'corporate' status. At the head of the 

madhhab-guild stood the ra'is, who represented the group before officialdom and defended 

its corporate status and ideology against would-be detractors.

E. Al-Qarafi: Shaykh al-Malikiyah: When?

As ra'is of the Malikf guild, al-Qariff would fulfill the duties of the headmaster 

outlined above. One final matter concerning his service in this capacity has to do with the 

question o f timing: When did ai-Qarafi become head of the Malikis? If, as I contend, the 

Tamyiz was written just before the year 660/1261 and if al-Qarafi authored this work in his 

capacity as ra’is of the Maliki guild, and if we take even the earlier birth date of 616/1219, 

this would mean that al-Qarafi became head of the Malikis prior to his forty-fourth 

birthday, over the heads of many older members of the group. This in itself poses no 

problem, except for the fact that age, one gets the impression, was a concomitant of 

authority in medieval Muslim society. Looking at the career of the head of the ShafTi 

guild, al-Tzz ibn ‘Abd al-Salam, for example, it seems almost certain that he was aided in 

his exploits during the years after 650/1252 by the fact that he was an elder statesman, an 

esteemed Septuagint! There are exceptional cases, however, that prove the possibility of 

al-Qarafi becoming the head of his guild at this relatively early age. The famed ShafTi 

Shaykh al-Islam , Muhyi al-Din al-Nawawi, was bom in the year 631/1232 and died in

R eproduced with perm ission o f th e  copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

5 3

676/1277, at the age o f forty-five, obviously having reached the rank of Shaykh al-Islam 

before this age. It is interesting, and perhaps telling, however, that in speaking about al- 

Nawawi, the Shafi‘i jurist, al-Isnawi, adds the comment: "His [al-Nawawi's] beard was 

tempered with gray (kanafi lihyatihisha'aratun bid. )."108

lOSShadharat, 5:354-6 for the full notice on al-Nawawi, and 5:356 for al-Isnawi’s com m ent
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C hapter Two 

The T am yiz  : Background and  Purpose

G eneral R em arks

In the introduction to the Tamyiz, al-Qarafi prefaces his impending discussion with 
the following statement:

To proceed: Indeed there has run over the course o f time 
between myself and some o f the notables (from among the 
jurisconsults) discussions concerning the matter o f the 
difference between the fatwa, in the face of w hichthe/a/w a 
o f a dissenter remains valid and standing (tabqa ma ‘ahu 
fu ty a  'l-m u kh a lif), and the hukm , which may not be 
violated by a dissenter (la yanquduhu 'l-mukhalif)', and 
between the discretionary actions of judges (tasarrufdt al- 
hukkam  )_and those of the holders of political authority 
(tasarrufdt a l-a ’immah ). And there is disagreement 
concerning the establishment of the crescent, marking the 
beginning of Ramadan, on the basis of the testimony of a 
lone witness: Does this render the fast obligatory upon one 
who holds that establishing the appearance of the crescent 
requires the testimony of two witnesses? And there is 
disagreement over whether or not a judge's selling some 
property belonging to an orphan constitutes a judicial ruling 
(hukm ), affirming the validity of the sale which may then 
not be challenged subsequently. Or if  he rules that a certain 
individual's testimony is valid and admissible (hakama bi 
‘adalati insan ), is it then permissible for some other judge 
to reverse this; or does this constitute a binding judicial 
decree Qyukm ) which may not be overturned? And similar 
questions. (T.18)

This introductory raises a number o f issues.1 A cursory reading of the Tamyiz 

reveals, however, that al-Qarafi's main preoccupation lies with one major theme: 

substantively valid rulings handed down by a judge from any orthodox madhhab are 

inviolable; hukmu 'l-hakimi layunqad ; they may be neither challenged nor overturned by

1 Namely, 1) the difference between the fa tw a , the hukm, and the tasarruf (discretionary action) o f  judges 
and political leaders; 2) the corporate status o f  the madhhabs (see above, p.46-9, and below, p.74-9); and 3)
the question o f  what is legal (i.e., a constituent o f  law properly speaking) versus what is non-legal, on the 
basis o f  which it can be determined which aspects o f  judicial or caliphal actions are binding and which are 
not. See below, p. 145-6 and p.189-93.
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anyone. Why should it be necessary to reiterate this theme? Who were the major characters 

involved in striking down valid judicial rulings; by what means; for what reasons? Why 

should a member of the Maliki guild in particular rise in opposition? Of the Malikis, why 

al-Qarafi?

It was primarily the partisan policies of the ShafTi Chief Justice, Taqi al-Din ibn 

bint al-A‘azz, that prompted al-Qarafi to write the Tamyiz. In particular, the Chief Justice 

had adopted a policy of refusing to enforce rulings handed down by judges from the other 

schools when these violated too sharply the view of the ShafTi guild. This filibuster tactic 

amounted essentially to overturning these rulings, since, in the absence o f the Chief 

Justice's confirmation, they remained withoui force.2 By this action the Chief Justice thus 

usurped and, in al-Qarafi's view, violated an authority that rested properly with the 

Community's consensus, a consensus that had guaranteed protection to all four guilds, as 

constituents of the disputed (mukhtalaffihi) tier of orthodox law. 3

The exclusivist policies of Ibn bint al-A‘azz struck particularly hard at the Malikis. 

First of all, there was a fundamental difference between the ShafTi and Maliki approaches 

to law and jurisprudence.4 This placed the latter all too often on the wrong side of Ibn 

bint al-A‘azz's point of view. Second, the MalikTs by this time were without strong 

political backing in Egypt, which meant that it would not be difficult for local politicians to 

ignore their plight. The situation was thus for the Malikis a serious one indeed, and as 

headmaster of the Maliki guild, al-Qarafi was duty-bound to rise to their defense.

3See below, p.63-4.
3See "Two-Tiered Orthodoxy,” below, p.88 ff.
4 See below , "Countervailing Considerations," p.80 ff.
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I. Dating the T am yiz

Internal evidence suggests that the Tamyiz was written sometime around the year 

660/1262. The key to this date lies in a citation in the text of a view belonging to al-Tzz ibn 

‘Abd al-Salam. Al-Tzz, as mentioned earlier, died in the year 660/1262. However, where 

he is cited in the Tamyiz, no panegyrical formula, e.g., "May God shew him mercy," 

follows his mention. Instead, one reads simply, "And one of the modems among the 

ShafTis has put forth the view th a t...." (T.228) The view in question appears again in al- 

Qarafi's al-Furuq , where it is attributed to al-Tzz by name. (F.2:100)5 Here, however, 

al-Qarafi speaks in the past tense (kana 'sh-Shaykhu ’bnu ‘abdi 'salcim ...) , as he also 

adds the panegyrical formula, "May God shew him mercy (rahimahu A llah ) following al- 

‘Izz's mention. This suggests that the panegyrical formula was omitted from the Tamyiz 

because at the time of its composition al-Tzz was still alive, which in turn means that the 

Tamyiz was written before 660. The relevance of its theme to certain contemporary events 

suggests that it had not been written long before this date. I shall turn now to these 

relevant contemporary events.

II. The Problem  of Ibn  b in t al-A ‘azz

In Dhu al-Hijjah of 660/1262, the Mamluk Sultan, al-Malik al-Zahir Baybars al- 

Bunduqdari, ordered the ShafTi Chief Justice, Ibn bint al-A‘azz, to appoint three deputy 

judges (nuwwab/s. na’ib ), one from each of the remaining guilds.^ These deputies were 

to be recognized not merely as representatives of the Chief Justice but as direct appointees 

of the Sultan. This accorded them privileges normally reserved to the Chief Justice.7 The

5The v iew  in question is al-Tzz's response to whether or not it is permissible for a ShafiT to be led in 
prayer by a Maliki, and vice versa, despite their disagreement on what constitutes a valid ablution and_a 
valid prayer. For more on this problem, see below, p.109 ff. The al-Furuq  was written after the Tamyiz, 
as is confirmed at F. 2:106, where the latter work is mentioned.
SSuluk, 1:472.
7Nam ely, the right to appoint their own deputies and, more important, the right to tasjil, i.e., to confirm 
and enforce the rulings o f  deputy judges. This is confirmed in the report o f  Ibn Hajar, him self a C hief 
Justice, w ho says that these deputies were all appointed "by leave o f  the Sultan, " and that this "made 
things easier on the people in their rulings." See R a f  2:381. On tasjil, see  below, p.63-4.
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appointment of these deputies was apparently a trial run, and in 663/1265, Baybars, in a 

monumental gesture, reintroduced the system of multiple Chief Justices in Egypt. In 

addition to the ShafTi Chief Justice, he appointed one from each of the remaining Sunni 

guilds. Each of these was authorized to appoint deputy judges and to oversee judicial 

affairs, just as the ShafTi Chief Justice had done. The ShafTis maintained, however, 

exclusive control over religious endowments (w aqf), the public treasury (bayt a l-m al), 

and the trusteeship of orphans.8

What were the reasons behind this move? At least two explanations have been 

given by medieval Muslim historians. The first of these appears in al-Rawd al-Zahir fiS ira t 

al-Malik al-Zahir. This work was a biography of Baybars, written by Ibn ‘Abd al-Zahir, 

who served as the Sultan’s secretary and wrote this work out of appreciation of his 

master's kindness to him. According to Ibn ‘Abd al-Zahir, Baybars was moved to install 

the four independent chief judges by the expanding population o f Cairo, the fact that it was 

now the seat of government (dar al-m ulk) and that scholars from all four schools of law 

now gathered there.9 This account, however, though plausible on its face, raises a problem 

upon closer examination. For the underlying implication here is that the population of 

Egypt increased as a result o f migration from Syria, following the Mongol occupation of 

the Syrian provinces and their subsequent advance against Damascus. But if this is true 

and as a result Egypt's population increased, then the population of Syria must have 

decreased by a similar proportion. Yet it is reported that Baybars instituted this same 

system o f multiple chief judgeships in Syria in the same year o f 663/1265.10 It would

8 See N ielsen , Sultan al-Z ahir , p. 167-71; Joseph H. Escovitz, The E stablishm ent o f  the Four C h ief 
Judgeships, p. 529-31; al-Subkl, Tabaqat, 3:134.
9See Syedah Fatima Sadeque, B aybars I o f  Egypt (PakistanrOxfrod University Press, 1956), p.197. This 
work includes the Arabic text o f  an incomplete rescension o f al-R aw d  from the British museum. For the 
Arabic text on the reasons for installing the four chief judges, see p.89 o f  the Arabic rescension.

Shadharat, 5:312.
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seem, then, given these facts, that the move to multiply the number of chief judges in Egypt 

was also unrelated to the relative size of its population.

The second explanation given by Arabic sources is that found in works such as al- 

Nuwayri's Nihayat al- ‘Arabfi Funun ai-Adab,u  Ibn Furat's Tarikh al-Duwal wa al-Muluk 

12 and al-Maqrizi's al-Suluk. According to this account, Baybars was moved to install the 

four chief judges following a confrontation one day at the House of Justice (Dar al-‘A d l) 

between Ibn bint al-A‘azz and a favored amir, Jamal al-Din Aydughdi. Aydughdi is 

reported to have disliked Ibn bint al-A‘azz — and apparently all judges — for his 

circumspection and his refusal to implement rulings that went against the view of his 

guild.13 On this particular day, a petition was presented in which the daughters of an amir 

named al-Nasir claimed that they had purchased a mansion from the previous Chief Justice, 

Badr al-Din al-Sanjar, while he was alive but that upon his death his heirs claimed that the 

property had been bequeathed to them as a charitable trust (w aqf). Upon hearing the heirs' 

claim, Aydughdi launched into an attack on the religious officials. The Sultan followed,

Qadi, is this how the qadis are?
■Die Qadi said, "There are complications in everything."
The Sultan said, "What is the situation here?"
"If the Waqf is confirmed, the price is returned by the heirs."
The Sultan said, "and if the heirs have nothing?'
[The Qadi] said, "The Waqf is returned to its original state,
and the price is not returned."14

Before this issue could be settled, several other people came forth with complaints 

about the Chief Justice's handling of their affairs. One amir complained that Ibn bint al- 

A‘azz had refused to accept his testimony in a case. When questioned by the Sultan, Ibn 

bint al-A‘azz responded, "I accept the testimony of no one before I have established his

11 See Escovitz, ib id , p.529, note no. 6.
12N ielsen, Sultan al-Zahir, p. 169, note no. 4.
^E scov itz , ib id , p .529; N ielsen, Sultan al-Zahir, p. 169.
^ N ie lsen , Sultan al-Zahir, p.170. Nielsen's translation.

•  «  r

R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

5 9

uprightness."15 When the amir, joined by the Sultan, asked why he had not been accepted 

as an upright witness, the Chief Justice replied, "There is no need to go into that here."16 

At this point, now unable to restrain himself, Aydughdi exclaimed, "O Qadi, you may have 

your Shafi‘i madhhab; we shall appoint a qadf from each of the madhhabs." 17 The 

Sultan, who is said to have trusted Ayudaghdi's judgment, accepted the amir's suggestion 

and appointed Chief Justices from the Hanafi, Malika, and Hanbali guilds.

A. Some Modern Interpretations

Modem scholars, rightfully so, have not taken the above account at face value. J.

H. Escovitz, for example, suggests that the real reasons for Baybars' decision go back to 

the time of al-Malik al-Salih Najm al-Din Ayyub. Escovitz hints that the establishment of 

the Salihiyah super-college was the first phase of a plan aimed ultimately at breaking the 

ShafTi monopoly over the judiciary. The Salihiyah was to provide the Sultan with a ready 

source of judges from all four guilds.18 Al-Malik al-Salih died, however, in 647/1249, 

apparently before being able to bring this plan to fruition. Following the mini-reigns of 

Turin Shah and Shajarat al-Durr, the first Mamluk Sultan, al-Malik al-Mu‘izz Aybak, was 

thwarted in his attempt to complete this plan by henchmen who assassinated him in 

655/1257 at the command of his jealous and over-ambitious wife, the legendary Shajarat al- 

Durr. 19 It was not until the ascension of Baybars in 658/1260 — and then only after he 

had crushed the Mongols at ‘Ain Jalut, reinstituted the ‘Abbasid caliphate, and restored a 

semblance of order in the kingdom — that the plan first conceived by al-Malik al-Salih 

(who, by the way, was Baybars' master) could be resumed. When he appointed the

!5  Suluk, 1:539.
M lbid.
17Ibid.. See also Escovitz, p.529; Nielsen, p.170.
^ E scov itz , p. 529.
^ S e e  Shadharat, 5:267, where it is reported that al-Mu‘izz's planned additional marriage to the governor o f
Mosul's daughter angered Shajarat al-Durr, who had him killed out o f  jealousy. See also Suluk, 1:401,
where it is reported that al-Mu‘izz had received word o f  Shajarat al-Durr's political intrigues and was thus
planning on having her done away with.

R eproduced with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

6 0

deputy judges (nuwwab ) in 660/1262, they all came from the Salihiyah.20 They were all 

confirmed as Chief Justices in 663/1265.

According to J. S. Nielsen, the appointment of independent Chief Justices was 

designed specifically to diminish the authority of Ibn bint al-A‘azz, the better to offset his 

potentially dangerous ties with the Ayyubids and his close links with the mainly Shaft‘i 

population of Egypt.21 Nielsen suggests further that Baybars wanted to weaken the 

Shafi‘i domination over the judiciary in order to open up the way for the Mamluk military 

class to establish links with the Hanafis of Egypt.22 In a similar vein, E. Tyan suggests 

that the Mamluk amirs -- who were Turks of the Hanafi school — were uncomfortable with 

the lack o f a Hanafi Chief Justice. As a solution, Baybars decided to install judges from all 

four guilds in order to avoid the appearance of a spoils system.2^

B.Critique

The above theses appear to turn on what Albert Hourani has called the "political- 

institutional" approach to the study of Islamic history.24 This approach proceeds on the 

assumption that society was molded by political power. In its most extreme form, 

governments are presented as "bodies acting freely upon a mass o f passive subjects."25 

This approach, in my opinion, does a disservice to its subject. For such an exaggerated 

emphasis on power inevitably obstructs other factors that may be equally or perhaps even 

more operative.

It is assumed, for example, that the reorganization of the judiciary was a top-down 

initiative, with Baybars and his amir, Aydughdi, at the head. The activities and attitude of

20Suluk, 1:472.
2lN ieIsen, p.171-2.
22Ibid, p. 173.
2 3 e . Tyan, H istoire de Vorganisation judicaire en pays d'islam, 2 vols. (Leiden: E J . Brill. 1960), 1:139- 
40 . The notion that Baybars wanted to avoid the appearance o f a spoils system is my own.
24 Albert Hourani, "History," The Study o f  the M iddle East, cd. Leonard Binder (N ew  York: John Wiley 
and Sons, 1976), p .l 14.
25ib id , p .l 18.

R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

6 1

the remaining guilds o f law —who were to be directly affected by these changes- are never 

duly contemplated. Meanwhile, there is strong evidence that Baybars was not simply 

waiting for the opportunity to implement a preconceived plan but that he was simply 

responding to a situation that had grown out of hand.2^ Similarly, given the sustained 

Shafi‘i monopoly over the judiciary, it would seem that such a radical change would 

require something o f a mandate from the community of jurisconsults at large.27 

Otherwise, it is likely to have been viewed with suspicion and to have been short lived. 

One might recall that the move of 663 was preceded by a trial run in 660 with the 

appointment of deputy judges (nuwwab ), as opposed to full Chief Justices equal to the 

ShafTi qadi ai-qudat . This was almost certainly designed to test the reaction of the 

fuqaha'. Yet, in the above hypotheses, nothing is said of the possible role of the fuqaha ' 

in supporting, opposing or bringing this change about.

Regarding the view of Escovitz, it seems somewhat strange that Baybars would be 

able to accomplish in two years what al-Malik al-Salih was unable to achieve in six, i.e., 

from 641 (the date of the establishment of the Salihiyah) to 647, the year of his death. The 

same might be said o f al-Malik al-Mu‘izz, who reigned for seven years. Similarly, if 

Baybars' move was an extension of al-Malik al-Salih’s alleged plan, why did his Zahiriyah 

madrasah, which was founded in 662/1263, not have a chair for each of the guilds of law 

to supply him with loyal candidates?28

Of the thesis of Nielsen, and to a lesser extent, Tyan, one might ask why Baybars 

should be more concerned about the Ayyubids and replacing the Shlafi‘is with the Hanafis

26 sc e  below , p.62 ff., "A Closer Look at the Problem o f Ibn bint al-A‘azz."
27Thcre is evidence, for example, that the Shafi‘is, and especially Ibn bint al-A ‘azz,_were not pleased with 
this change. One indication o f  this is the last line o f a  poem by the famed al-Busiri cited in Ibn Hajar s 
R a f ,  2:382: "Generosity has made their [Christian] patron happy with the trinity, while stinginess has 
made our judge unhappy with quadrupling (the number o f  judges) (fa 'l-jawdu as^ada b i i-ia th liih i 
sahibahum wa 'l-bukhlu anhasa qadina bi tarbi' )." My suspicion is that this al-Busiri was a Maliki. See 
below , p .73, nt.58. — _
-^Baybars’ college was instead for ShafTis and Hanafis only. See Kbitat, 2:378-9.
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of Egypt than was al-Malik al-Mu‘izz. After all, al-Mu‘izz was the first Mamluk Sultan, 

and it is customary for new arrivals to purge their ranks and make radical changes in the 

basis o f their support. If the Shafi‘is were going to be replaced by the Hanafis, it seems 

that this should have begun during the reign of al-Mu‘izz. Likewise, if fear of an Ayyubid 

riposte was a motive, then al-Mu‘izz should have been the one to initiate these changes, 

since it was he who for a time had to share his throne with the Ayyubid, al-Malik al- 

Ashraf, who had been set up by a group of Mamluks loyal to al-Malik al-Salih! 29

C. An Alternate Explanation

Politicians are practical men; they give their support where it is most likely to result 

in success, ideally, where there is already a cause in motion. Al-Malik al-Zahir Baybars' 

rearrangement of the judiciary was the result of a mandate received from the fuqatia ' of the 

remaining orthodox guilds. The exclusivist policies of the Shafi'i Chief Justice, Ibn bint 

al-A‘azz, who became qadi al-qudat for the first time in 654/1256, had brought much 

resentment and consternation to the legal community, and this culminated in a call for a 

Chief Justice — or at least an independent representative — for each guild, as a means of 

protecting its views from being overturned. The appearance of the Tamyiz around 

660/1262 shows how much attention this problem had come to demand. In essence, it was 

a scholarly protest by al-Qarafi against the exclusivist policies of Ibn bint al-A‘azz.

III. A Closer Look at the Problem of Ibn bint aI-A‘azz

A. Refusal to Enforce Rulings

In their accounts, Ibn al-Tmad, al-‘Ayni, and Ibn Kathir all state explicitly that the 

reason Baybars installed the remaining Chief Judges was the repeated refusals on the pan 

of Ibn bint al-A ‘azz to enforce rulings handed down by other judges. Under the year 

663/1265, Ibn al-Tmad states:

29Sce Ibn Iyas ,B a d a V , 1:289 ff.
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And in this year the system of having four judges, one for 
each school of law, was reintroduced, due to the refusal 
(taw aqquf) on the part of Taj al-Din Ibn bint al-A‘azz to 
enforce rulings handed down in many cases. (This action on 
the part of Ibn bint al-A‘azz) resulted in many affairs being 
brought to a standstill. So Kamal al-Din [sic] Aydughdi al- 
‘Azizi made the suggestion, which pleased the Sultan, and 
the latter carried it out at the end of the year.3°

A similar report had been given earlier by Al-‘Ayni, who died in 855/1451, and, 

who in addition to being an historian also served as deputy judge (na'ib ) under his father. 

According to al-‘Aini, Baybars was prompted to install the four Chief Justices by "the 

repeated instances of refusal (kathratu ’t-tawaqquf) on the part of judge Taj al-Din Ibn bint 

al-A‘azz."31

The report of Ibn Kathir went even further to indicate that the rulings refused by Ibn 

bint al-A ‘azz were sound, according to the school o f the issuing judge. But the Chief 

Justice refused to enforce them anyway, because they went against his own Shlfi‘i view.

And in this year [663] (Sultan al-Malik) al-Zahir appointed 
judges from the remaining schools of law in Egypt, all of 
whom were authorized to appoint judges in the various 
districts as the Shafi‘i judge had done. Taj al-Din ‘Abd al- 
Wahhiab (Ibn bint_al-A‘azz) assumed the post for the 
Shaft‘is, Shams al-Din Sulayman for the Hanafis, Shams al- 
Din al-Subki for the Malilas, and Shams al-Din Muhammad 
al-Maqdisi for the Hanbalis. This occurred on Monday, 22 
Dhu al-Hijjah, at Dar al- ‘A d i . And the reason for it was the 
repeated instances of refusal (kathratu 't-tawaqquf) by judge 
Ibn bint al-A‘azz to enforce rulings that went against the 
view of the Shafi‘i school while agreeing with the view o f  
one o f the other schools ,32

30Shadharat, 5:312.
3 lB a d r  al-D in  ̂ Muhammad a l-‘A yni, 'Iqd al-juman f i  tarikh ahl al-zam an, 2 vols. cd. Muhammad 
Muhammad Amin (Cairo, 1407/1987), 1: 408.
32Al-Bidayah, 13:245. (emphasis added) The first names o f  the Maliki and Hanafi judges are incorrect. The 
correct names are Sadr al-Din Sulayman for the Hanafis, and Sharaf al-Din ‘Umar al-SubkTfor the Malikis. 
See Su luk,1 :4 7 2 .
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B. The Office of Chief Justice and 
Overturning Judicial Rulings

The problem of overturning judicial rulings was engendered by a particular feature 

of the Ayyubid and, later, Mamluk judicial systems, a feature perhaps common throughout 

the medieval Muslim world. Though there was ostensibly no hierarchy of regular courts, 

i.e., no formally recognized higher courts33 authorized to review and if necessary overrule 

'lower court' decisions, in actual practice the office of the Chief Justice allowed him this 

privilege.

There were two categories o f judges in medieval Islam: principals and deputies. 

The authority of deputies was not original but derivative of that of their principals.34 

Principals in turn could reserve to themselves the right to review all rulings handed down 

by their deputy appointees. Moreover, whenever a principal stipulated his wish to do so, a 

deputy's ruling remained unenforceable until it had been reviewed and confirmed by the 

authorizing principal. This practice of reviewing rulings was part of an operation known as 

tasjil (registration). It included two basic steps: 1) entering the deputy's ruling into the 

official judicial register (diwan al-hukm ), and 2) issuing to the winning litigant a notarized 

copy of the confirmed ruling. In his encyclopedic al-Mughni, the Hanbalite Ibn Qudamah 

(d.620/1223) gives a sample of an official document whose form I take to reflect the 

operation of tasjil.

In the name of God, the Beneficent, the Merciful

This is what [deputy] judge has had witnessed before
[principal] judge , official representative of Im am____
over d is tr ic t , at his court and (official) place of
adjudication, located a t  , on d ay  :The contents of
the following document have been established before me via
the testimony o f  a n d   [full geneology], their
qualifications as upright witnesses having been established.
(He then copies the document if he has it, or the official 
court transcript indicating the ruling.) Thus I [the principal]

33This excludes of course the much talked about and overrated mazalim  courts. At any rate, the lauer were 
not regular courts.
34 See E. Tyan, Histoire, 1:11,1:100-10, and passim.
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ruled on the basis thereof, implemented and authorized (the 
ruling of the deputy), having been requested to do so by 
 (the defendant or plaintiff).35

C. Tasjil and  Deputy Judges

As an automatic right, tasjil was apparently the preserve of principals only. The 

only exception to this rule was where a deputy had been assigned to a principal by direct 

order of the Sultan.

In commenting on a statement by al-Qarafi asserting full equality between deputies 

and principals,36 Ibn Farhun states that if the deputy in question is appointed by the Imam, 

then this statement is correct; if not, he continues, then "that which has been transmitted via 

the books of the Maliki guild contradicts this statement."37 He then quotes another Maliki 

jurist, Ibn Rashid (d. circa., 731/1330), who at one time studied with al-Qarafi:

If the judge has been appointed with the Sultan's direct 
permission {bi idhn i 's-sultan ), he enjoys the right of tasjil; 
if not, he presents to the (principal) judge that which has 
been established before him, in the presence of two upright 
persons who are to be his witnesses at the time he informs 
(his principal). At that time, the (principal) judge must 
enforce the deputy's action and make a record of his ruling 
on behalf of the litigant. 3^

35Abu Muhammad ‘Abd Allah ibn_Ahmad b. Muhammad b. Qudamah al-Maqdisi, al-Mughm  , 9 vols. ed. 
Muhammad Rashid Rida (Cairo: Dar aV_Manar, 1367/1947), 9:75. I have read the Arabic, hadham a ashhada 
‘alayhi 'l-qadi fulanu 'bnu fulanin qadiya 'abdi 'lla h i'l-imam , with the first judge as deputy and the second 
(here in the accusative) as the principal. This second judge is also the subject of, "Thus I ruled on the basis 
thereof, implemented and authorized the ru ling...."
36A1-Qarafi had stated that the only difference between the two is that principals preside over a larger 
volume o f  cases and may remove their deputies from office. These, however, according to him, were "only 
differences; they did not constitute any increase in jurisdiction (on the part o f  the principal)." See Tam ylz, 
p. 167. For the real significance o f  this assertion by al-Qarafi, see below, p. 104.
37Ibn Farhun, Tabsirat al-hukkam f i  usul al-aqdiyah wa manahij al-ahkdm, 2  vols. ed. ‘Abd al-Ra'uf Sa‘d 
(Cairo: Maktabat Kulliyat al-Azhar, 1406/1986), 1:19.
38ib id . On Ibn Rashid, see al-D ibaj, p._334-6, esp. p.335, where it is said that he studied_under "the Imam 
and great scholar^" Shihab al-Dui al-Qarafi. Fot a glowing appraisal o f  al-Qarafi by Ibn Rashid, see Ahmad 
Baba al-Timbukti, N ayl al-ibtihaj b i tairiz al-dibaj (Beirut:Dar al-Kutub al-Ilmiyah, n.d.), p.235.
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Ibn Farhun goes on to quote a Damascene Shafi‘i jurist, Ibn aI-‘Attar (654/1256- 

724/1323).

A deputy judge should not register his own rulings 
(yusajjil). If he does, his registration is null and void, and 
the person who actually makes the entry will have no 
excuse, unless the principal authorized him to do so prior to 
his death or before his removal from office. But if the 
deputy has been appointed on the Sultan's behalf and in 
accordance with the latter's wish and this is known far and 
wide, as is the Sultan's appointment of the principal, the 
deputy may register (his rulings) and enforce them without 
permission from the principal, and it becomes illegal 
thereupon for anyone to challenge or overturn these rulings 
in any w a y . 3 9

Deputy judges, then, if not authorized by their principals or appointed by the 

Sultan, heard cases and issued rulings on the basis of their findings. These rulings 

remained unenforced, however, until the principal had reviewed them, entered them into 

the judicial register, and issued an official document of verification to the winning litigant. 

As the Sultan's direct and highest representative, the Chief Justice was the principal of all 

other judges on the circuit. It was thus he who presided over the judicial register and the 

issuance of documents of verification. By refusing, then, to register these rulings and 

issue the appropriate documents, the Chief Justice was in a position to block any ruling 

with which he disagreed.

1. Proof from  the T a m y i z  

While the above description is based on external evidence gleaned largely from the 

period after al-Qarafi, a number of statements in the Tamyiz itself confirm that this system 

was in actual operation existence in al-Qarafi's Egypt. For example, in a number of places 

al-Qarafi mentions the practice at court whereby judges informed 'witness-notaries'

39T absira t, 1:61. Ibn al-‘Attar was one-time professor o f  the Naziriyah college_and wrote a number of 
works on law. He was the foster brother o f the famed Shams al-Din al-Dhahabi! Ibn Hajar remarked, 
however, that he was not as skilled as the great contemporaries o f  his day. See al-Ziriklil al-A 'lam , 4:251.
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(.shuhud) of the ruling reached and requested from the latter that they bear witness of this at 

the appropriate time: "Be it witnessed that I have ruled such and such;" (T.45,46,51) "Bear 

witness in my behalf o f such and such." (T.50) It was apparently the function of these 

witness-notaries to sit at court and witness the rulings of deputy judges and then testify 

before the principal that this ruling had been reached. It was almost certainly to these 

fiduciaries that Ibn Rashid (above) referred when he spoke of "two upright persons who 

are to be (the judge's) witnesses at the time he informs his principal. "40

Similarly, there are repeated references to situations wherein one judge rules, and 

then the case is brought before another judge. (T. 177-93) Assuming that there is no 

system o f appeal in Islamic law,41 this would seem to refer to tasjil. This, however, is 

not the only possible explanation. A case may involve multiple legal questions arising at 

different points in time. For example, a judge may rule that a certain contract is valid. 

Subsequently, one of the litigants may sue for fraud or non-payment. This second dispute, 

however, may be brought before a different judge, who sees it as his duty to review the 

legality o f the contract before ruling on the matter of fraud or non-payment. On such an 

occurrence, the ruling of the first judge would effectively be reviewed by the second judge, 

despite the fact that the latter is not the former's principal.42

Finally, apparently with the process of tasjil in mind, al-Qarafi states in Qu. no. 36 

that when it is said to "an enforcer" (munajfidh ), "It has been established before me that 

such and such has been established before judge so and so," this statement does not 

constitute a ruling by the enforcer. (T.183) Likewise if the enforcer himself says, "It has

4 0 se e  above, p.65.
41Sce, for example, Schacht, Intro, p. 189; E. Tyan, "Kadi,” Encyclopedia of Islam ( new edition ), 4: 373; 
W. Juynboll, 'VKadi," Shorter Encyclopedia o f Islam, p. 201; N . J. Coulson, History, p.163. See, 
however, Tabsirat, 1:90-2, where what might be taken as a procedure for ’appeal' is described. See also 
below, p .l9 2 f . _
■^See, for exam ple, Taj al-Din al-Subki, Mu'id, p. 50. Al-Subki notes that a judge may rule that a 
contract is valid if  the product sold has been amply described, on the grounds that descriptions are as valid as 
actual seeing. This does not prevent a subsequent judge, however, from invalidating the contract on som e 
other grounds.

R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

6 8

been established before me that (judge) so and so ruled such and such." (T.183) My 

understanding of these statements is that the "enforcer" in question is the principal judge, 

e.g., the Chief Justice. For after stating that these pronouncements do not constitute 

rulings, al-Qarafi adds:

On the contrary, if he [the enforcer] believes that the reported 
ruling is in violation o f consensus, it is proper for him to 
say, "It has been established before me that such and such 
was established before judge so and so;" for wrong and 
inadmissible actions may be established before the 
(principal) judge, so that he can arrange for the judge 
(responsible for these irregularities) to be disciplined or 
removed from  o ffice . (T. 183) (emphasis mine)

D. The G uilds of Law and the Jud icial Set-Up

In his Mu'in al-Hvkkam , the Hanafi jurist, ‘Ala’ al-Din al-Tarabulusi (d.844/1440) 

indicates that the above arrangement of the judiciary could lead to serious problems, 

particularly where the principal belonged to one guild of law and his deputy to another.43 

There being prior to the year 663/ 1265 only one Chief Justice, a Shafi‘i, who appointed 

deputies from the remaining schools, the danger posed by this guild-disparity was 

immanent enough.44 To make matters worse, however, there was a view espoused 

exclusively in the ShafTi school according to which principals were not obliged to enforce 

rulings o f deputies with which they disagreed.

According to al-Tarabulusi, the clear position of the Hanafi school was that 

whenever a principal was presented with a ruling of a deputy from another school, he was 

bound to enforce it, even if it went against the principal’s school. He notes, however, that 

other scholars outside the Hanafi school disagreed with this principle, holding that to force 

the principal to enforce such a ruling was tantamount to forcing him to give a ruling which

4 3 ‘Ala' al-Din Abu al-Hasan ‘A li b. Khalil al-Tarabulusi^A/a'in al-hukkam fim a  yataraddadu bayna al- 
khasmayn min al-ahJcam (Cairo: Mustafa al-Babi"al-HalabTand Sons, 1393/1973), p.52-3.
44 Ibn Iyas confirms the fact that Ibn bint al-A ‘azz "used to appoint and dismiss deputies from the remaining
schools at his own discretion, without having to consult the Sultan.” See B ada'i' , 1:273.
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he believed to be incorrect (presumably on the understanding that deputies rule on their 

principal's behalf). Therefore, they held, in such a case the principal was simply to "stop 

short" (yaqif), neither implementing nor overturning the ruling, apparently leaving the case 

pending. Al-Tarabulusi observes that such "stopping short" was tantamount to overturning 

the ruling and this, to his mind, rendered such action illegal. He goes on to state explicitly 

that he has never known anyone in the Hanafi school to endorse the "stopping short" 

view.4^

According to the Hanbalite, Ibn Qudamah (d.620/1223), if a judge is presented 

with another's ruling, he is not to overturn it, "unless it violates a univocal verse of the 

Qur'an, a hadith or consensus." 46 Ibn Qudamah cites no disagreements in the Hanbali 

school on this point.

In the manual for judges written by the Maliki jurist, Abu al-Walid al-Baji 

(d.495/1101), the position given for the Maliki school is that "a judge must (always) 

implement (yunajfidh ) what is communicated to him by another judge, whether he (the 

second judge) agrees with this, according to his own school, or not." 47 Al-Baji is quick to 

add, however,

This holds as long as what is communicated is an actual 
ruling that has already been handed down. If, on the other 
hand, he simply informs the second judge of the facts 
established, the second judge should rule only in accordance 
with his own school. This is the position of our mentors.4*

It was, again, in the Shafi‘i school, however, that disparity between the school of a 

principal and his deputy became a problem. According to Ibn Abi al-Dam (d.642/1244),

4 5 Al-Tarabulusi, ibid.
46Al-Mughni, 9:56.
47Abu al-Walid b. Khalaf b. Sa‘d ibn Ayyub b. Warith al-Baji, Shark fusui abaiikam wa bayan miamada 
bihi al-'amal 'ind al-fuqana wa al-hukkam (Arabic Mss. no. 142 Fiqh Maliki, Dar al-Kutnb al-Misriyah), 
fol. 51, verso.
48 Ibid.
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himself a ShafTi who served as judge and spent some time in Egypt, there were two 

positions in the ShafTi school. According to the first, if a judge took over from a 

predecessor from another school, he was to uphold the latter’s rulings, even if these went 

against his school. Thus, for example, if a ShafTi found that a Hanafi judge (according to 

whom wine is a valuable commodity permitted to Jews and Christians (dhimmls)) had 

jailed someone in lieu of payment for destroying a dhim m i's wine, the ShafTi was not to 

overturn this ruling, even if he did not consider wine valuable; he was rather to uphold this 

decision as the Hanafi's legitimate juristic choice. The second view was that of "stopping 

short" (ta w a q q u f), according to which if the ShafTi disagreed with the ruling of a 

predecessor or deputy, he was not to enforce it. Thus, in a case such as that involving the 

d h im m i 's wine, a ShafTi judge might seek to effect a compromise (sulh ) between the 

litigants. But under no circumstances would he be bound to uphold the Hanafi ruling.49

E. Ibn bint a!-A‘azz's Stopping Short

The "stopping short" (tawaqquf) attributed to Ibn bint al-A‘azz apparently occurred

at that stage in the judicial process where a deputy judge’s ruling would normally be

confirmed and enforced. By refusing to do so, however, the ShafTi Chief Justice

effectively overturned these would-be rulings. That this "stopping short" had become a

problem in al-Qarafi's day is clearly reflected in his al-Furuq . There he states that the

majority from all the guilds agree that new arrivals and principals must enforce the rulings

of their predecessors and deputies, regardless of whether they agree with these decisions or

not. "But," he then laments,

one of the ShafTis has taken up the view cited in one [or 
some] of their books on the authority of one [or some] of 
their partisans to the effect that when the ruling of a judge is 
brought before one who disagrees with it, the latter is neither

4 9 Shihab al-D in Ibrahim b. ‘Abd Allah, better known as Ibn A bijil-D am , K itab adab  al-qada  . cd. 
Muhammad ‘Abd al-Qatlir Ahmad ‘Ata (Beirut; Daral-Kutub a l-‘Ilmiyah, 1407/1987). p. 74. Ibn AbTal- 
Dam w as bom in Aleppo in 538/1143. He travelled to Baghdad, where he learned law. He dictated hadith 
in Cairo and many parts o f Syria. He served as judge in Hamadhan. See Shadharat, 5:213.
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to enforce it nor overturn it; he simply leaves the matter as it 
i s (yatrukuhu'alahalih). (F.2:104)

It was this exclusivist policy that raised the ire of the remaining guilds in Egypt, 

culminating in a call for changes that would protect their views from being overturned. 

This call was preceded, however, by a scholarly protest, the most eloquent constituent of 

which was al-Qarafi's Kitab al-Ihkam f i  Tamyiz al-Fatawa ‘an al-Ahkam wa Tasarrufat al- 

Qadi wa al-lmam.

IV. The Maliki Predicament Under Ibn bint aI-A‘azz

Of all the guilds of law in Egypt, the Malikis seem to have been the most

susceptible to the exclusivist policies of Ibn bint al-A‘azz. At one point, for example, the

Chief Justice is reported to have remarked:

Never have I seen a thing so strange as that Maliki judge.
Whenever he is presented with a (difficult) case he comes to 
me and says, "Such and such has occurred, and the ruling 
endorsed in my guild is such and such." I remain silent, not 
uttering a word. Then he goes and adjudicates the case.
Then when he is reproached (for having given this ruling) he 
exclaims, "I gave this ruling only after having reviewed it 
with judge Taj al-Dm (Ibn bint al-A‘azz)!".50

No such remarks are related about judges from the other schools, not even the 

Hanbali. A major factor contributing to this antipathy towards Maliki views seems to have 

been Ibn bint al-A‘azz's close relationship with al-Tzz ibn ‘Abd al-Salam. The latter was 

openly critical of the Maliki tendency to go beyond the four comers of scripture, as he was 

also hostile towards 'concessions' made under the pretext of the corporate status of the 

guilds and the doctrine of two-tiered orthodoxy. However, al-Tzz's influence alone cannot 

account for Ibn bint aI-A‘azz’s attitude; for al-Tzz undoubtedly influenced other Shafi'is 

who sat as Chief Justice prior to Ibn bint al-A‘azz, Chief Justices who apparently did not

50R af ‘ , 2:382. Again, the whole point o f  al-Qarafi's campaign was that as long as the Maliki judge’s 
ruling was endorsed by the M aliki school, there was neither need nor justification for reprimanding him. 
See "In Defense o f  Two-Tiered Orthodoxy," below, p.88ff.
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pursue the latter's exclusivist policy. There must have been something particular, then, 

about the personality or experience of Ibn bint al-A‘azz that motivated his actions. I turn 

now to a brief profile on him.

A. Ibn bint al-A‘azz

Bom in 604/1207, ‘Abd al-Wahhab ibn Abu al-Qasim Khalaf ibn Abu al-Thana 

Mahmud b. Badr al-‘Alami, better known as Ibn bint al-A‘azz, lost his father at a very 

young age. There is evidence suggesting that he was originally bom to a prominent Maliki 

family. After his father's death, he was taken into the care of his maternal grandfather, al- 

A ‘azz Fakhr al-Din Ibn Shukr, who raised him. This al-A‘azz Ibn Shukr was a Maliki 

judge and wazir and the stepfather of the tempestuous Maliki wazir, Safi al-Din Ibn Shukr, 

whose mother married al-A‘azz after his natural father’s death. It was through Fakhr al- 

Din Ibn Shukr that Ibn bint al-A‘azz got his name, "the son of the daughter of al-A‘azz".51 

For reasons that remain entirely unknown, however, Ibn bint al-A‘azz subsequently broke 

away from his Maliki family and became a ShafTi. In doing so he began a long line of 

prominent ShafTi judges.52

As a ShafTi, Ibn bint al-A‘azz held some of the most important positions in the 

Mamluk state, including that o f wazir under al-Malik aI-Mu‘izz,53 al-Malik al-Mansur,54 

and al-Malik al-Muzaffar Saif al-Din Qutuz.35 He is said to have been an able jurisconsult, 

who, had he devoted himself solely to the religious sciences, would have surpassed the

51 R a f  . 2:375-6. On the Maliki w azir, Safi al-Din Ibn Shukr, see K hitat, 2:371-3. If Safi al-Din's mother 
was also the mother o f  Ibn bint al-A ‘azz's mother (which is not certain, since_Fakhr_al-Din could have had 
more than one w ife),Jb n  bint a l-A ‘azz would also be the nephew o f Safi al-Din, w hose cruelty and 
vindictiveness ai-Maqrizi describes as almost reaching the point o f madness. See Khitat, 2:372-3.
52See, for example, the list o f  Mamluk judges in Kamal S. Salib's "Listes chronologiques des grands cadis 
de l'egypt sous les mamelouks," Revue des etudes islamiques (1957), p.82 ff.
53Suluk, 1:404.
54 Ibid, 1:405.
55 ib id , 1:417.
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leading ShafTi jurist of his day, al-‘Izz ibn ‘Abd al-Salam. He taught ShafTi law at the 

Salihiyah college and at the mausoleum of Imam al-ShafTi56

Despite his involvement in the turbulent politics of the day, Ibn bint al-A‘azz

managed to maintain the reputation of a just and incorruptible Chief Justice, following his

assumption of that post for the first time in 654/1256.57 However, the thing that impressed

his biographers most was his extremely stem and unbending character, a trait which he

apparently acquired as a child. Ibn Hajar, for example, relates a rumor that Ibn bint al-

A‘azz never had a childhood. When the other students would complete their studies and

take time out for fun and games, young Taj al-Din would never join them. And, "when

they saw him coming, they would abruptly end their playing, in awe of him."58 This stem

disposition accompanied Ibn bint al-A‘azz to the bench. In his rulings he was said to be

gratuitously severe, a man never given to compromise.59 When he died in 665/1266,

ambivalence toward him, bom of his uprightness alongside his sometimes partisan

policies, was expressed in a tercet eulogizing him.

It has pleased us that the judges are three
Because you Taj al-Din are the fourth of them
By them the pillars of Islam are made sound
And how could they not be?; they are its foundation
So many licences and duties they have made known to us
Which guide us, indeed, like rising stars
So despair not that God has made broad the path to salvation
Upon knowledge stand our m adhhabs, and God is
magnanimous
Opinions have varied, but the religion is one;
all of these revert to a view of truth
This is a difference that exists for the sake of ease
Just like the difference between the fingers on the palms.6®

56see  al-Subki", Tabaqat, 5:134.
57R a f ,  2:377.
t t lb id ,  2:376.
5 9Suluk, 1:472.
60R af', 2:383. This poem is by Sharaf al-Din al-Bu§iri (608/1212-696/1296), author o f  the famous 
panegyric o f  the Prophet, "abburdah". The sources give no information on his m adhhab  affiliation. 
However, he was from al-Qarafi's North African Berber tribe o f Sanhiajah, which raises the likelihood that 
he was a Maliki. See Muhammad b. Shakir al-Kutubi, Fawat a l-w afayaiw a al-dhayl ‘alayha, 5 vols. ed. 
Ihsan ‘Abbas (Beirut: Dar al-Thaqafah, no date), 3:362-9; Al-SafadT, al-Wafi, 3:105-12; Shadharat, 5:432.
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B. Ibn bint al-A‘azz:
Protege of al-‘lzz ibn ‘Abd al-Salam

The sources indicate that Ibn bint al-A‘azz was a protege of ‘Izz al-Din ibn ‘Abd al- 

Salam . When al-Tzz retired from public life and was consulted about having his sons 

succeed him in his posts, he responded, "None of them are suited for the[se posts]; but 

they (the posts) would suit Taj al-Din Ibn bint al-A‘azz."61 Ibn al-‘Imad repons that Ibn 

bint al-A‘azz became Chief Justice specifically at the behest o f al-Tzz (bi ta'yini 'sh- 

shaykhi “izzi d-dini 'bni ‘abdi 's-saldm ).62 Obviously, al-Tzz saw in the younger Ibn 

bint al-A‘azz an able proponent o f some of his own ideas, including some that conflicted 

with al-Qarafi’s notion of two-tiered orthodoxy. In particular, al-Tzz and al-Qaiafi differed 

fundamentally in their understanding of the corporate status of the guilds, on the question 

of whether better substantiated interpretations of scripture automatically dislodged views 

endorsed by the guilds, and on the question of "countervailing considerations" 

(m u‘dridat/s. mu.1 arid), on the basis of which scriptural injunctions could be set aside.

V. Between al-Qarafi and al-‘Izz ibn ‘Abd al-Salam

A. Scripture versus the Corporate Status 
of the M adhhab

At bottom, the conflict between al-Tzz and al-Qaiafi revolves around the question 

of ijtihad versus taqlid . This issue will be treated more thoroughly in chapters three and 

four below.63 For now, suffice it to say that, in the context of 7th/l 3th century Egypt, al- 

Qarafi's disacknowledgment o f mujtahids was due in no small part to the immediate 

consequences that acknowledging them would pose for the politically weaker guilds. For 

to acknowledge a Chief Justice (or anyone else) as a m ujtah id  would also be to 

acknowledge his right to second-guess deputy judges on the basis of his own subjective

61 R a f ,  2:253.
62Skadharat, 5:319..
63see below, p .llS ff .,  csp. p.134.
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judgments. Consequently, only rulings that satisfied his view of correctness would pass 

judicial muster. The absence of ijtihad , on the other hand, would grant a broader measure 

of protection to the politically weaker guilds, since, under such an arrangement, there could 

be no 'superior' interpretations claiming the right to displace their views.

As mentioned earlier, toward the latter part of his life, al-Tzz is said to have

transcended the ShafTi system altogether and insisted on interpreting scripture directly,

according to his own lights.64 Similarly, scripture came to be the starting point and sole

standard in his assessments of the legal doctrines of the sister guilds. In this regard he

insisted that 1) ijtihad was an obligation upon all jurists; 2) only those views shown to

comport best with scripture had the right to protection; and 3) where a guild's view was

found 'weak', it was to be abandoned in favor of the 'stronger' interpretation. For al-Tzz,

the madhhab was not a corporate entity that provided automatic protection for its members'

views; nor did it automatically authorize them to act on these doctrines. Rather, all views

were to be scrutinized on their own merits, and individuals were to follow the view best

substantiated by scripture, regardless of the dictates of their school of law.65

Question: What qualifies one for the post of mufti? What 
renders one deserving of such a post?

Response: It is a precondition for the post of mufti and judge 
that one be a mujtahid in the principles of the law (usul al- 
sharTah ), knowledgable of the sources of the law. And if 
one is unable to attain this, then he should be a mujtahid in 
the doctrine of one of the schools of law. And if he is 
unable to attain this, he may give responsa concerning

64See above, p .40-1. _
6 5 It Jias been pointed out that al-Qarafi was an Ash'ari. AI-‘Izz's brazen vigilance and his position on  
ijtihad, might, on the other hand, give the impression that he was a staunch Traditionalist. Wael Hallaq, 
for exam ple, has shown that it was the Traditionalist Hanbalites above all others w ho denied even the 
theoretical possibility o f  the extinction o f mujtahids. See' Gate, p.23. However, al-Tzz's Fatawa appear to 
indicate that he was an Ash'ari. At one point, for example, he includes the Traditionalist doctrine o f God's 
mounting the Throne in His essence, attributed to a certain Abu Zayd al-M aliki, am on^ the heretical 
theological innovations ( bida' ). See idem, Fatawa sultan al-'ulama' al-'izz ibn ‘abd al-salam, ed. Mustafa" 
‘ Ashiq (CairotMaktabat al-Qur'an, n.d.), p. 103.
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matters about which he is absolutely certain and has no 
d o u b t.... 66

Question:Should a mufti ask a petitioner (mustafti), "What is 
your school o f law?; if you are a Hanbali, the ruling is such 
and such; but if you are a ShafTi, the ruling is such and 
such." Or should the mufti simply cite what he believes to be 
the correct ruling, according to his own school?

Response: The mufti should not ask about the petitioner's 
school. This is the practice of the Companions, Successors, 
and muftis, ancient and modem — especially i f  the view o f 
the petitioner's school is weak, deficient. 67

For al-Tzz, then, whenever a jurisconsult was capable o f ijtihad — and all 

jurisconsults were to strive to attain this level -- the results of his earnest study and what he 

believed to be the intent of scripture were to take precedence over all existing views. The 

primary obligation of jurisconsults was not to the guild to which they belonged but to God 

and the faithful communication of His will. The mere fact, then, that a view had been 

endorsed by one of the guilds rendered it neither correct, nor authoritative, nor protected, 

nor unassailable.

Al-Qarafi, on the other hand, had a different perspective. To him, the position of 

al-Tzz was fine as long as one was a ShafTi, given the political situation of the times. But 

it was no secret that ultimately the destiny of a view would be determined not by its 

intrinsic quality but by the judgments passed on it by the holders of official power. Despite 

al-Tzz's noble intentions and his belief that he was exalting scripture as the final arbiter, in 

reality it was only the mujtahid 's interpretation of scripture that determined the result. And 

here it is important to note that it was not merely the interpretation of any mujtahid that 

mattered; it was only the interpretation of the mujtahid in power.

66ib id , p. 127.
67 ib id , p. 106. The italicized segment is typical of al-Tzz's attitude as a whole. See also, however, ibid, p. 
38, where he states: "It is permitted to (any layman) to follow any one o f  the four Imams, may God be 
pleased with them. And it is permissible for any (layman) to follow any one o f  them on one question and 
another on another. And it is not obligatory to follow any one in particular on every question. But 
hunting for licenses (tatabbu'u 'r-rukhas) is forbidden."
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One example will clarify this point. According to the ijtihad of Abu Hanifa, it is 

not a prerequisite for a valid marriage that a woman be represented by a male guardian 

(wali), usually the father.68 in al-‘Izz's collection of responsa, however, one reads the 

following:

Question: Is it permissible for a ShafTi to approve a ruling 
which he does not believe to be permissible (hal yajuzu li 
'sh-shafi ‘i j-m adhabi tajwTzu qadTyatin la ya ‘taqidu 
hallaha)? (For example, if  he is presented with) a Hanafi's 
marriage of a girl who has no father or grandfather, or with 
testimony to the effect that the marriage was contracted based 
on the girl's consent.

Response: If he follows the dissenter (in qallada’l- 
mukhdlifa) in the Iatter’s position [on this matter], he may do 
so; if not he may not.69

In practical terms, then, al-‘Izz's doctrine amounted to the following: If the Chief 

Justice was a Hanafi (or followed Abu Hanifa on this particular question), this marriage 

would pass judicial muster; but if he was a ShafTi who did not endorse Abu Hanifa’s point 

of view, it would not. Clearly, however, the question here is not simply one of valid 

ijtihad ; for Abu Hanifa's ijtihad is obviously valid to him and the Hanafis. The question 

is rather one of whose ijtihad. And under the prevailing arrangement the answer had to be 

that it is the ijtihad of the mujtahid in power.

This is the context in which al-Qarafi's alternative approach must be understood. 

For al-Qarafi, the starting point is not scripture per se but the principle that as corporate 

entities the views of all o f the guilds are protected and considered valid unless proven 

otherwise. To be sure, al-Qarafi admits that subjected to close scrutiny all o f the guilds will

68Sce Ibn Rushd. Bidayat al-mujtahid wa nihayat al-muqtasid, 2 vols. (Beirut: Dar al-Fikr, no date) 2:7. 
The Hanafis base their opinion on the fact that in the Qur'an God attributes the act o f  marriage to women 
via the transitive verb n-k-h : an yanldhna azwajahuna [2:232]; and an tankiha zawjan ghairah [2:230]. 
They also adduce an accepted hadith o f  the Prophet in which he says, "Matrons have more rights over 
them selves than do their guardians; virgins, however, should seek counsel, and their approval is their 
silence."
6 9 a 1 -‘Iz z , Fatawa, p.41.
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be found to contain views in which it is not permissible to follow the mujtahid-lmams. 

(T.129) And whenever this proves to be the case, it becomes obligatory to switch guilds, 

either on the individual question, or altogether. (T.225) But al-Qarafi differs with al-‘Izz 

in that he sees a fundamental difference between 'wrong' and 'weak': 'weak' is a much 

more subjective judgment, which, depending on how far one wants to carry it, may be 

levied against almost any opposing view; 'wrong', on the other hand, applies only to those 

views that violate 1) univocal verses of scripture (nass); 2) consensus; 3) a fortiori analogy 

(qiyas ja li); and 4) established legal precepts (qawa‘id )70 — all in the absence of some 

countervailing consideration (mu'arid ).71 (T. 128-9; F.2:109) On this criterion, there may 

be substantial disparity in the degree of strength and weakness among the views endorsed 

by the guilds. But as constituents of the disputed {mukhtalaffih ) tier of orthodoxy, all of 

these views are authoritative and protected as orthodox law.72 Unless a view is proven 

wrons , i.e., unorthodox, it must simply be accepted as authoritative for all who subscribe 

to it, and the question of its relative strength or weakness must be left to debate and 

voluntary reconsideration. In this way the views of all the guilds are assured greater 

protection, especially if it is assumed that there are no m ujtahids. For on such an 

assumption, there can be little second-guessing the guilds, and the number of views proven 

wrong will thus be far fewer.

An example exemplifying this point of view is al-Qarafi's response to Qu. no. 17 of 

the Tamyiz. Here the claim of some unspecified jurists is that certain controversial 

{m ukhtalaffih) forms of courtroom evidence, such as the testimony of minors, custom (in 

support-payment disputes), and the testimony of a lone witness joined by the plaintiffs 

sworn oath, are so weak as to constitute no evidence at all. The question for al-Qarafi is 

thus whether or not rulings based on such evidence may be overturned, on grounds of

70For more on legal precepts, see below, p,163ff.
7 ^This criterion for the disputed {mukhtalaf f i h ) o f orthodoxy will be treated further in chapter three.
72For a more detailed description o f  orthodox law, see below, p. 145-6.
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insufficient evidence. (T.68) Al-Qarafi's response is that controversial evidence is of two 

types: 1) severely weak (/I ghayati ’d -d a f) ,  and 2) evidence whose admissibility is the 

subject o f "acceptable disagreement" (khilafmutaqarib). (T.69) "Severely weak" is further 

defined as that which contradicts precepts of the religious law without a valid 

countervailing justification. (T.68) In other words, such applies to evidence that is 

doctrinally wrong, i.e., unorthodox. Rulings made on the basis thereof are therefore to be 

overturned. However, no one can say of those forms of evidence that are the subject of 

"acceptable disagreement” that they are so weak as to constitute no evidence at all. "For 

these are legally valid according to those judges and muftis who subscribe to them." (T.70) 

Rulings made on the basis of this evidence are thus valid and must be upheld. Claims of 

inadmissibility are valid, again, only "where a judge rules on the basis of 'severely weak' 

evidence, as has preceded." (T.70)

1. Corporate Status Protects and Restricts

On the question of ignoring petitioners' guild affiliation and advising them on the 

basis o f one's own ijtihad (or in the absence of that, the view of one's own guild), al- 

Qarafi insisted that the position of al-Tzz was thoroughly illegal.7  ̂ Here the disagreement 

is apparently over the corporate status of the guilds and the degree to which this determines 

the activities of guild members. Al-Qarafi wants to impute to the guilds highly defined 

borders, borders that both protect as well as restrict the movements o f individual members. 

In the Tam yiz, for example, he complained bitterly about jurisconsults who would respond 

according their own views, "even if the petitioner said expressly, 'I am a ShafiT,' or 'I am 

a Maliki'." (T.247-8) According to al-Qarafi, a member of the Maliki guild is not bound 

by what al-Shafi‘i says; nor vice versa. Nor may a Maliki partake of a thing forbidden 

according to Malik's ijtihad, even if it is permitted according to al-Shafi‘i or Abu Hanifa. 

For it is the consensus of the Community that "God's ruling for both the mujtahid and

73See above, p.75-6, where a l-‘Izz's view on advising petitioners from other schools is cited.

R eproduced with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

8 0

those who follow him is the ruling concluded by the respective mujtahid " (T.219) —not 

the conclusions of some other Imam. (T.248) And,

... there being consensus on this point, were we to give a 
petitioner a response that went against the conclusion (of his 
Imam), we would be in violation of consensus. Nay, this is 
a rule backed by consensus, and it is forbidden for anyone to 
violate it. (T.220)74

This position may appear somewhat extreme and inconsistent with the generally 

progressive character of al-Qarafi's thought. One would not have to look very far, 

however, for a justification: Corporate status, like pregnancy, is a zero sum entity; either it 

exists in full, or it does not exist at all. If individuals are permitted to violate guild 

restrictions, what is to stop the government from following their lead? If a Maliki can claim 

ShafTi rights and exemptions, what is to stop the government from forcing him to accept 

the same, from forcing him, for example, to fast when the ShafTi Chief Justice announces 

the beginning of Ramadan on the basis of the testimony of a lone witness?75

B. Countervailing Considerations

The second major point of disagreement between al-Qarafi and al-Tzz was over the 

permissibility of violating scriptural injunctions and universal principals of law (usu l) in 

light of so-called "countervailing considerations" (mu ‘aridat /s.mu ‘arid. ). Here, however, 

the conflict stemmed more specifically from a fundamental difference between the ShafTi 

and Maliki approaches to law and jurisprudence. It is thus more likely that Ibn bint al- 

A‘azz would join al-Tzz in his criticisms in this regard.

^ C oncern ing the matter o f legal eclecticism  (talflq ) ,  al-Qarafi gives the Maliki position as being flatly 
against it. (T .274) He intimates that at least a good number o f  ShafTis allowed it (T.250) (probably an 
opinion he took over from al-T zz. See Fatawa, p.38 and nt. 65 above). However, al-Qarafi adds a 
stipulation: W hen .combining the view s o f  disparate schools, one must not .violate consensus. For 
example, the Hanafis allow women to marry without male guardians; the Maiikis hold that witnesses are 
not an absolute prerequisite but that the marriage may be simply announced publicly after the fact. N o one 
has ever allow ed, however, marriages with neither a guardian nor witnesses. Such a combinationjwould 
thus be a violation o f  consensus. A  later Hanafi view cited by Ibn al-Humam is supportive o f lalfiq. See  
al-Taqrir , 3:250-3, along with the commentary o f  Ibn Amlr_al-Hajj. The editor o f  the Tamyiz cites as_lhe 
best modem  work in defense o f  talfiq the ‘Umdat al-tahqTq f i  al-taqlTd wa al-talfiq o f Sa‘d al-Bani al- 
DimashqT (Damascus, 1341/1922). (T.251)
75See above, p.48.
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The problem begins with the fact that these countervailing considerations were 

based either on maslahah (articulated broader interests) or the more subjective principle of 

maslahah mursalah (unarticulated broader interests).7** These principles had been rejected 

by al-ShafTi and were an affront to the strong legal positivism which he brought to Islamic 

law and raised to the level of a canon.77 For al-ShlfTi, law was simply what God said it 

was. There could be no amorphous concepts, such as justice or morality, hovering above 

the law as a 'higher standard' to which one could appeal. Justice and morality were simply 

what God had commanded, and the sole test for a rule's validity was thus not its content 

but its pedigree.78 To this end al-Shafi‘i laid down his famous maxims: "Whenever a 

hadith proves sound, it is my doctrine."(S.450) And, "Whoever resorts to equity violates 

God's rightful monopoly as Lawgiver (mani 'sta.hsan.afa qad shara‘a )." 79 Al-Shafi‘i's 

approach was thus a ruthless deductive syllogism: All scriptural sources are binding; "X" is 

a scriptural source; The contents of "X" are therefore binding.

'6ln  the Shark tanqih al-fusul, p.446, al-Qarafi divides "broader interests” (masalih) into three categories: 
1) interests w hose consideration has been acknowledged in the body o f  the law (ma shahida 'sh-shar'u 
bi"tibarih ); 2) interests whose non-consideration the law has acknowledged (ma shahida 'sh-shar‘u bi 
‘adami "tibdrih ); and 3) interests neither the consideration nor non-consideration o f  which have been 
acknowledged by the law. The first type o f maslai}ah al-Q araff identifies with analogy (qiyas ), his 
argument being that locating the ratio essendi ( ‘illah ) is actually an exercise in locating appropriate 
interests, which he defines as "that which entails the procurement o f  som e good or the avoidance o f some 
harm." Ibid, p. 391. As an example o f  the second type, he adduces the allowance o f  growing grapes, noting 
that fear o f  them being used to make w ine is a non-consideration acknowledged by the law (ma shahida 'sh- 
shar'u bi 'adami "tibdrih). This, however, is known only via inference from the sources. And since these 
interests can be inferred from the sources, I have chosen to refer to this type o f  maslahah, along with certain 
applications o f  the first, as " articulated broader interests." The third type o f  maslahah is identified as 
maslahah mursalah, which I render "unarticulated broader interests," since no direct textual basis at all can 
be found for them.
77By "legal positivism," I refer to the notion that law is simply the command o f  a sovereign backed by a 
sanction, and that there is no essential connection between law and morality. This is the basic contention 
o f the leading Legal Positivists, including H. L. A . Hart, John Austin, and Hans Kelsen. See Alan 
Watson, The Nature of Law (Edinburgh: Edinburgh University Press. 1977), p.3.
78For more on this point, see Ihsan Bagby, Utility in Classical Islamic Law: The Concept of Maslahah in 
Usul al-Fiqh (Ph.D. diss.. The University o f  Michigan, 1986), p. 11-14.
79See Ahmad b. ‘Ali b. Burhan al-Baghdadi, al-Wusul ilaal-usul, 2 vols., ed. ‘Abd al-Hamid ‘Ali Abu 
Zayd (Riyad: Maktabat al-Ma‘arif, 1403/1983), 2:320*
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Against this legal positivism of al-ShafTi stood such Maliki concepts as maslahah 

and maslahah mursalah. The basic notion underlying these principles was that an 

overarching aim of the law is to promote the legitimate interests of society and to prevent 

harm and hardship from coming to it. Where society is found in need of provisions not 

contained in the law, or where the application of a rule stands to obliterate a legitimate 

interest or cause undue hardship, maslahah and maslahah mursalah provide remedies: In 

the latter case, the rule may be set aside; in the former, the needed provision may be applied 

as bonafide law.80

To the Shafi‘is, of course, "broader interests," "legitimate interests," "harm," and 

the like were mere weasel words, malleable, self-serving concepts that could mean 

ultimately whatever one wanted them to. The Malikis , meanwhile, fell back on the 

argument that 1) some of these broader interests had been articulated in the body of the law 

and were discoverable were the sources but read inductively;81 2) there can be no conflict

SOati exam ple o f this may be seen in Malik's position allowing that an intentional murderer be flogged  
one hundred lashes and jailed for a year, even after the victim ’s family had pardoned him under the 
provisions o f  qisas. Although there was no direct scriptural basis for this, Malik's motivation was 
apparently his wish'to reconcile the interest o f  allowing the family to perform a religious act (pardoning the 
murderer) w ith the broader interest o f  protecting society by not allowing murderers to go  completely  
undiscouraged. Al-Sliafi'i and Ahmad ibn Hanbal, on the otherJiand, held that the Sultan could not impose 
such sanctions, since there were no explicit injuncuons_ ( tawqlf) from the Lawgiver to support this. See 
Ibn Rushd, Bidayat, 2:303. An analogue to the Maliki approach in the American Constitutional system  
might be the allowance o f  "benign discrimination" on the basis o f  race, which lies at the basis o f 
affirmative action. This o f  course violates the "color blind" principle o f  race neutrality contained in the 
14th Amendment. But this is for a "countervailing consideration," namely, to relieve the effects o f  
majority rule on "discrete and insular minorities". See J.E. Novack, Handbook on Constitutional Law, (St. 
Paul, Minn.: W est Publishing Co., 1978), p.583.
8 1 In the Sharh tanqih_al-£usul, p. 450, al-Qarafi criticizes an unspecified ShafTi, arguing that the true 
understanding o f  al-ShafiT s dictum, "Whenever a hadith proves sound, it is my doctrine," was that this held 
true only as long as there were no countervailing considerations that might justify or even dictate setting 
the hadith aside. He goes on to state that one o f the impediments to the ShafTis appreciation o f  and 
reliance upon countervailing considerations is their inability to read the sources inductively, i.e., to go from 
the specific to the universal, to go from rules to principals, and to rely on probable inference instead o f  only 
strict deductive syllogism s. "And knowing what qualifies as a countervailing consideration is the task of 
those who are able to infer inductively (istiqra' ) from the SharTah, so that their statement, There are no 
countervailing considerations against this hadith,’ is assured firm ground. As for the inductive inferences of 
one who is not an absolute mujtahid, they are o f  no value whatever. Thus, this S lia fiT w ho repeats al- 
Shafi'i's dictum should first acquire the ability to perform inductive inference before brandishing this dictum 
about. But he is not qualified to do this; and he is thus wrong in his unqualified assertion."
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between what is beneficial to man and what God imposes as law, even if these benefits are 

not explicitly identified in the law.

Regarding articulated broader interests, al-Qarafi suggests that were one to 

consider, for example, that in no revelation to any prophet has God ever sanctioned theft 

and were one to add to this the severity of the penalty for theft in the law revealed to 

Muhammad, it would become clear that protection of property is a broader interest that 

cannot be obliterated, neither due to the lack of explicit rules to cover certain kinds of 

theft,82 nor due to myopic application of individual rules, however explicit they might be. 

(S.392)83

In the case of unarticulated broader interests (ma lam yashhadi 'sh-shar‘u bi 

”tibarih wa la bi ilgfia'ih), al-Qarafi insists:

God has sent the messengers —upon them be peace — simply 
for the purpose of promoting the welfare of His servants.
This is according to what we are able to infer from the law 
inductively ( ‘amalan bi ’l-istiqra' ). Thus, whenever we 
find a thing that is beneficial, we assume it to be a benefit 
which the law seeks to promote. (S.446)

It was on the basis of these concepts of maslahah and maslahah mursalah that 

what constituted a countervailing consideration (mu'arid ) was determined. It was in the 

light of these countervailing considerations that al-Qarafi defended the position of his 

school and insisted that, under the right circumstances, certain scriptural injunctions could 

be set aside. (T.76,128-9) The following example demonstrates how this principle was 

applied.

82For example, unprecedented types o f  theft, such as theft o f  ideas in the form o f  copyright and patent 
violations.
8 3 0 n e  might recall the unfortunate case tried by Ibn bint al-A ‘azz o f  the mansion simultaneously sold and 
declared w a q f . The plaintiffs in this case were forced to forfeit their money, despite the fact that it was 
known that the owner o f the mansion had intentionally defrauded them. See above, p.57-8.
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It is reported that at the battle of Hunayn, the Prophet announced, "Whoever kills 

an enemy may despoil him." (T.105) Five of the ’canonical’ collections, including those of 

Muslim and al-Bukhari, contain this hadith, and Malik also related it in his al-Muwatta ' . 

(T. 105, nLl) Al-Shafi‘i accepted it at face value and argued that any time a Muslim soldier 

killed an enemy, he could automatically despoil him. Malik, on the other hand, set this 

hadith aside and held that such was not an automatic right but that one could do so only by 

direct permission from the Imam. According to al-Qarafi, Malik was justified in setting this 

hadith aside on the following grounds.

Allowing such (automatic despoiling) leads to the corruption 
of intentions and induces a man to gamble with his life 
against his non-Muslim enemy, owing to what he sees of the 
latter's possessions. And it might happen that the infidel 
ends up killing him, while his intention in fighting to begin 
with was not pure. Thus he enters the Hell-fire, and life and 
religion are lost. This is a grave pitfall, (the avoidance of 
which) justifies setting this hadith aside. (T.107)

To be sure, this brand of reasoning made al-Tzz see red. In his Qawa'id al-Ahkam

f i  Masalih al-Anam, he poured truculent scom on the heads of its proponents, whom he

saw as placing the subjective judgments of their Imams above scripture.

... there are no rules except His (God’s) rules. And His 
rules are derived from the Qur'an, the Sunnah, consensus, 
valid ^analogies, and (other) valid forms of deduction 
(istidlalat m u‘tabarah). And it is not the right of anyone to 
resort to equity (laysa li ahadin an yastahsin ), nor to rely 
upon unarticulated broader interests (maslahah mursalah )
, . . . 8 4  * *

And in s  an amazing thing indeed that among the muqallid- 
fuqaha  ' is one who comes upon some (would-be) evidence 
relied upon by his Imam that is so weak that he cannot find a 
defense for it; and despite this, he follows him anyway, 
abandoning the Qur'an, the Sunnah and valid analogies in 
favor of the view of his Imam — out of sheer tenaciousness 
to following his Imam. Nay, he may even try to extricate 
himself from the apparent meanings o f the Qur'an and the

8 4 ‘lzz  al-Din ‘Abd a l-‘A ziz ibn ‘Abd al-Salam, Q aw a'id  al-ahkam f i  m asalih al-anam, 2  vols. ed. Taha 
‘Abd al-Ra'uf Sa‘d (Beirut?:Dar al-JU), 2:158 . . .
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Sunnah, using far-fetched and baseless interpretations, all in 
defense of his Imam. We have seen these people at the 
sessions (m a ja lis  ), and when there is cited some 
controversy to which one of them believes himself to be a 
party, he is utterly amazed at his counterpart’s settling for the 
(clear) evidence. But he should be more amazed at his taqlTd 
of his Imam, which he has become so used to that he thinks 
that the truth is limited to the latter’s doctrine. Debating with 
these people is a waste of time and leads to nothing but 
mutual snubbing and schism, in return for no gain. And I 
have seen no one leave the position of his Imam in favor of 
the truth when it appears to him on the tongue of another.
Nay, he continues to cling to the view of his Imam, despite 
his knowledge of it being weak and far-fetched. The best 
thing to do is not to debate with these people, who, when 
unable to justify their Imam's position say, "Perhaps my 
Imam found a proof that I have not found and which I have 
not been guided to," while the poor thing is unaware that 
anyone can say this and that the clear proof of his 
counterpan is preferable. God be glorified! How many are 
those whose sight taqlid has blinded to the point that they 
maintain such a view! 86

In the Sharh Tanqih al-Fusul, al-Qarafi had argued convincingly that the Shaft* is 

were not altogether consistent in their condemnation of subjective judgments.86 He 

pointed out that analogical reasoning (qiyas), so favorably spoken o f by al-Tzz, involved a 

substantial subjective element. For example, in many cases the ratio essendi ( ‘illah ) was 

only tacitly articulated in the sources, or, at times, not articulated at all. This meant that it 

was often deduced merely on the basis of what a jurist believed to be the intent behind a 

rule — necessarily a subjective judgment. (S.394, 446, 448). Similarly, all of the schools 

allow commercial transactions such as bay ‘ al-salam, qirad, and musaqat, simply because 

there is a pressing need for them, despite the fact that they all entail an unlawful element of 

speculative risk (gharar ) and uncertainty (jahalah ). (S.392-3)87 Indeed, despite their

85/fe/d, 2:159
86See, for example, Shari,j tanqih al-fusul. p.446-7, where he states thatthe_Shafi‘is, Imam al-Haramayn al- 
Juwayni and al-Ghazzall^ openly proclaimed rulings that even the Malikis would not support, based on 
maslahah mursalah, "despite the fact that these two are severely critical o f  us [Malikis] for our reliance on 
maslahah mursalah
87Bay' al-salam is where a person forwards money to a farmer to assist the latter injjlanting his crop to 
receive a portion o f  that crop when it is harvested. See Ahmad k  Muhammad al-Sawi, Bulghat al-salik li 
aqrab al-masalik ilamadhab al-imam malik (Cairo: Mustafa’al-Babi al-Halabi and Sons, 1372/1952), 2:93. 
Qirad is basically profit sharing. See ibid, 2:245. Musaqat is where a person agrees to water the crops of
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condemnation of maslahah (and sadd al-dhara'i "cutting off the means" 88) and their

claims that these were exclusively Maliki idiosyncrasies, close examination showed that all

of the schools of law relied on these very principles.

For they practice analogy (qiyas ), drawing distinctions 
between apparently similar cases, according to what appears 
appropriate (mundsib ) to them, without looking for any 
textual basis (for these distinctions). And this is maslahah 
mursalah exactly. (S. 446)

And among the things that confirm the propriety of maslahah 
mursalah is the fact that the Companions did many things 
sheerly for the sake of broader interests, not on the basis of 
any textual proof. For example, compiling the entire Qur'an 
in written form, while there was no command to do so and 
no precedent; and Abu Bakr's appointing ‘Umar as Caliph, 
while there was no command to do so and no precedent; and 
‘Umar’s settling the matter of succession by setting up an 
electoral council (shura ).... (S.446) 89

Subjective judgments, then, according to al-Qarafi, exist in the law. The issue is 

thus not as simple as condemning all subjective judgments as inadmissible. The issue, 

rather, is one of deciding which of these are valid and which are not. ^  But this raises once 

again the perennial problem of who is to decide. Who is to decide, for example, that a 

Maliki judge’s ruling denying a soldier the right to despoil his fallen enemy is based on an 

invalid subjective judgment? In the context of al-Qarafi’s 7th/13th century Egypt, the

another in return for an agreed-upon portion o f  the produce. Ibid, 2:256. The risk and uncertainty in these 
transactions lie in the possibility of the crops not making, or the goods not being sold, or not being sold 
at a fair return.
88Sadd al-dhara'i' is the principle that denies one the right to use legal means to obtain illegal ends. See 
Ihsan Bagby, M aslahah, p.213ff. On the basis o f  this principle, Malik disallowed a number o f  transactions, 
particularly dodges used to take interest on loans. One such example is his position on ba y’ a l-a ja l. B ay' 
a l-aja l may be summarized as follows: ’'A" sells "B" a commodity (usually something o f  negligible value) 
for for a needed sum o f  m oney, say, S100.00. "B” pays this amount on the spot. ”B” then re-sells the 
comm odity back to "A" for SI 15.00, payable in one month. The net result is that "A" receives SI00.00  
now, and pays S H 5 .00  in one month. Malik forbade these transactions as an illegal means to take interest 
on loans. Al-SliafTi, on the other hand, allowed this unconditionally, on the view  that it constituted two 
independent legal contracts o f  sale, the intention behind which could not be second-guessed. See al-Sawi, 
Bulghat, 2:40ff.
89Al-Qarafi makes a similar argument in the case o f  sadd al-dhara'i' . He ends his discussion by stating: 
"The truth o f  the matter, then, is that w e (Malikis) rely on sadd al-dhara'i' more than others, not that sadd  
al-dhara'i' is exclusive to u s ." See Shark, p.446.
90interestingly enough, al-Tzz him self lists a number o f  cases in which the dictates o f  straightforward 
analogy may be forsaken in light o f  broader interests. See Q awa'id, 2:162ff.
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answer would have to be, once again, the Shafi'i Chief Justice. There would be only two 

possible solutions to this problem: 1) to multiply the number of Chief Justices, thereby 

mitigating the problem of m adhhab^spanxy between deputies and principles; or 2) adhere 

faithfully to the principle of two-tiered orthodoxy. The first solution would require 

intervention by the government, an ominous liability which any enlightened jurist could 

only dread. Enter, then, al-Qarafi's defense of two-tiered orthodoxy.

♦  ♦  ♦

The judicial arrangement of Ayyubid and early Mamluk Egypt, according to which 

the principal of all other judges on the circuit was a Shafi‘i Chief Justice, exposed judges 

from the remaining guilds of law to the danger and humility of having their rulings 

overturned. This liability appears to have laid dormant until the ascension of the Shafi‘i, 

Taj al-Din Ibn bint al-A‘azz, to the chief judgeship, beginning in 654/1256. Under Ibn bint 

al-A‘azz, only those rulings that were in close enough conformity with his Shafi‘i view 

were confirmed and enforced as law.

This partisan and exclusivist policy had, or stood to have, a disproportionately bad 

effect on the Malikis of Cairo because.T) of the major schools in Egypt at the time, the 

Malikis were still the Shafi‘is' chief rivals for preeminence; 2) the Malikis were, 

nevertheless, without firm political backing; and 3) there were major differences — perhaps 

more pronounced than those between any other two schools — between the Maliki and 

Shafi‘i approaches to law and jurisprudence.

As headmaster of the Malikis of Cairo, it fell upon al-Qarafi to rise and defend the 

corporate status of the Maliki guild of law. His Tamyiz and his defense of two-tiered 

orthodoxy are testimonies to this brilliant effort. I shall turn now to a more detailed 

treatment of al-Qarafi’s defense of two-tiered orthodoxy.
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Chapter Three 

In Defense of Two-Tiered Orthodoxy

General Remarks

There are two contexts in which al-Qarafi's defense of two-tiered orthodoxy must 

be understood. The first is the immediate context o f 7th/l 3th century Egypt and the 

problem of Chief Justice Ibn bint al-A‘azz overturning substantively valid rulings. The 

second is the broader context of the running history of Islamic law, particularly through its 

evolution from the regime of ijtikad  to the regime of tag lid . It is only by reading the 

Tamyiz against this broader background that one comes to understand why al-Qarafi sees 

the problem in terms of a failure to distinguish legal responsa ifatawa ) from judicial 

decisions (ahkam ), and why and how this obscurity comes about.1

It may help, in attempting to understand the main point of al-Qarafi's campaign, to 

consider via comparison the views of an important American legal thinker, Jerome Frank 

(d. 1957). In his revolutionary work, Law and the Modern Mind (which became the basis 

for American Legal Realism), Frank defended the practice of judges relying on their 

enlightened discretion in adjudicating cases. His argument was that this is what the judicial 

function had always been about, even if many in the legal community were unwilling to 

admit it. According to Frank,

It has sometimes been said that the Law is composed of two 
parts — legislative law and judge-made law, but in truth all 
the Law is judge-made law. The shape in which a statute is 
imposed on the community as a guide for conduct is that 
statute as interpreted by the courts. The courts put life into 
the dead words of the statute.2

'See below, "From Ijtihad  to T aqlid : The Pre-Qarafian Backdrop," p .l 15ff.
-Jerome Frank, Law  and the Modern Mind. p. 123.
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The upshot of all of this for Frank was that to challenge the ruling of a judge was to 

challenge not the law itself but, rather, the judge's interpretation of the law, which, 

according to him, was always more a matter of discretion than anything else.3 By contrast, 

for al-Qarafi, judicial decisions were based not on the individual discretion of the presiding 

judge but on the view of his madhhab, to which he was bound. On this understanding, to 

challenge the decision of a judge was thus to challenge not his personal discretion but rather 

the law itself, as articulated in his school. And since the interpretation of each school of law 

was, ceteris paribus, orthodox, all such challenges were, according to al-Qarafi, illegal.

I. Two-Tiered Orthodoxy: Theory

There are two categories of rules in Islamic law: 1) universally agreed upon 

(,mujma ‘ ‘alayh ); and disputed (mukhtalaf fih  ). Universally agreed upon rules are those 

whose validity is established via the unanimous consensus of the Community's doctors of 

the law. Disputed rules, on the other hand, are those whose validity is acknowledged by 

some doctors, yet contested by others; for example, the Malikis, Shafi‘is and Hanbalis hold 

the presence of a male guardian to be a prerequisite to a valid marriage; the Hanafis, 

meanwhile, contend that such is not a prerequisite. According to the provisions of tw'o- 

tiered orthodoxy, the rules from both of these categories — universally agreed upon and 

disputed — are equally orthodox; i.e., equally authoritative and equally protected. The only 

difference is that universally agreed upon rules are binding upon the entire Community,

3 In criticizing Salmond and others who denied both the fact and the propriety o f  judges’ relying on personal 
discretion, Frank wrote: ”[W]hat Salmond and others really mean when they state that the great value of 
follow ing principles and rules in law is that thereby we diminish the effect o f  the personal biases and 
prejudices o f  the judges. What is nearer to the truth is that by habituating the judges to the practice of 
expressing them selves as if  the primary emphasis in their thinking were on rules and principles, we make it 
appear, contrary to the truth, that the individual attitudes and predilections o f  the judges are inoperative." 
Ibid, p.133. "The fact is, and every lawyer knows it, that those judges who are most lawless, or swayed by 
the ’perverting influences o f their emotional natures,’ or most dishonest, are often the very judges who use 
most meticulously the language o f compelling logic, who elaborately wrap about themselves the pretense 
o f merely discovering and carrying out existing rules, who sedulously avoid any indication that they 
individualize cases." Ibid, p. 137-8.
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whereas disputed rules are orthodox only for those members of the Community who 

subscribe to them.

At bottom, the validity of two-tiered orthodoxy rests upon a number of 

consensuses.4 On the one hand, where scripture provided no univocal evidence (dalfl 

qat‘1 ) on a question, each doctor had an individual obligation to perform ijtihad. to exert 

his utmost effort to understand the intent of scripture. Where this collective effort ended in 

no disagreement, there was consensus, and the agreed upon conclusion was binding upon 

the entire Community. On the other hand, where the efforts of the mujtahids resulted in 

disagreement, the view of each mujtahid had also to be recognized as orthodox, both for 

him and for those who followed him. For, according to al-Qarafi, there was also 

consensus to the effect that each m ujtahid , as well as those who followed him, was bound 

by what he believed to be correct.

4 A s  w ill become clear, the validity o f  al-Qarafi's entire campaign rests on the validity o f  these claims of 
consensus._ It should be noted, however, that even if  these claims prove erroneous, this would not mean 
that al-Qarafi deliberately misrepresented the Community. For there are no synods or councils to determine 
consensus in Islam and no records verifying it. Consensus is rather the absence o f  any known dissent. 
This is reflected, for example in the very precise formulation o f  Imam Ahmad b. Hanbal, who once stated, 
"Whenever a man claims consensus he lies; for there may be dissenters of whom he is unaware and of 
whom he did notjake notice. Let him say simply then that he knows o f  no disagreement." See Muhammad 
AbiTZahrah, Tarikh al-madhahib al-islanuyah (Cairo:Dar al-Fikr al-‘Arabia n.d.), p.531; idem, Ibn Hanbal 
(Cairo:Dar al-Fikr a l-‘Arabi, n.d.), p .276. It seem s, however, to have been the comm on practice that 
whenever a scholar researched a matter and found no disagreement, he would claim consensus. This led to a 
problem o f  false and contradictory claims, a problem not lost on medieval jurists themselves. Ibn Taimiya, 
for exam ple, once wrote: "We have already cited some cases in positive law concerning which consensus 
has been claimed, according to the reports o f  the great jurisconsults who were themselves well-versed in the 
science o f  non-consensus (khilaf). [And these claims were made] despite the fact that these reports were 
self-contradictory and the cases spoken about still the subject o f  controversies unknown to these great men. 
And there may have been others who even made claims o f  consensus that contradicted the claim s o f  these 
men, such as may be found among the Great Ancestors (al-saiaf), such as the statment o f  al-Shafi‘i, I 
know o f  no one who accepted the testimony o f  a slave,' and then before him the statement o f  Anas b. 
Malik, 'I know o f  no one who did not accept the testimony o f  a slave.’ And similar is Ibn Hazm's claim of 
a consensus invalidating_ana!ogy, while the majority o f legal theoreticians cite a consensus affirming its 
validity," See Ibn Taimiya, al-Nubuwwat (Cairo: Salaflyah Press and Library, 1966), p. 108. As these 
comments make clear, Consensus contains a substantial and potentially dangerous subjective element. It is 
perhaps for this reason that some modem scholars, particularly the Salaflyah, have com e to accept only the 
consensus o f  the Companions or the more universal consensus (includingjaymen) on such basic matters as 
the obligation to pray. _Sce Muhammad Sulayman al-Ashqar, al-Wadih fi usul al-fiqh li al-mubtadi'in (al- 
Kuwayt:al-Dar al-Salafiyah, 1403/1983). p .l 12-14.
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The Community is in unanimous agreement (ijm a' ) that 
whenever a mujtahid performs ijtihad  and concludes a 
ruling, God’s ruling, both in the case of the mujtahid and 
those who follow him, is the ruling concluded by the 
m ujtahid . (T.219)

In other words, while a single question might elicit multiple and even contradictory 

responses, each response was authoritative for the respective mujtahid who advocated it. 

This applied, according to al-Qaraff, as long as this response did not violate 1) univocal 

texts of scripture; 2) consensus; 3) a fortiori analogy (qiyas ja l i ); and 4) established legal 

precepts (qaw a'id ), without some valid countervailing justification {mu'arid ).5 As long as 

a view did not violate this four-pan criterion, it was a constituent o f the disputed (mukhtalaf 

f i h i ) tier of orthodoxy and had to be acknowledged as such by the entire Community. The 

Community had thus to acknowledge, for example, that marrying a woman who does not 

have a male guardian could be licit to one group of Muslims while at the same time illicit to 

another, "just as God made eating the meat of dead animals (maytah ) permissible to one 

compelled by necessity but forbidden to one who has an alternative." (T.221) Moreover, 

despite their many differences, all o f the schools of law were described by al-Qarafi as "a 

way to God." (T.142)

Having said this much, it is important to note that the mujtahids of whom al-Qarafi 

spoke were none other than the eponyms of the four orthodox schools: Malik, al-Shafi‘i, 

Abu Hanifa, and Ahmad b. Hanbal. It is important to understand this in order to 

understand the fact that, according to al-Qarafi, a view in his time acquired orthodox status 

not because its advocate was a mujtahid but because its advocate was a member of one of 

the orthodox madhhabs, i.e., a follower of one of the mujtahids par excellence. According 

to al-Qarafi, it is not ijtihad — there being no mujtahids in his day — but the madhhab , the 

guild of law, that is the efficient cause determining orthodoxy. This position is supported

5See above, p.77-8.
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by yet another consensus cited earlier by Abu al-Husayn al-Basri (d.426 a.h.) which al- 

Qarafi appropriates to the new order. According to al-Qarafi, not only does consensus 

sanction the views of each of the schools of law, it also proscribes all doctrines that are 

extraneous to the views of these four schools.

The consensus cited by al-Basri had stipulated that

... if the scholars of one generation are divided on a 
question into two distinct and contradictory views, this 
implies their agreement to the effect that all other views 
besides these two are invalid.6

On the basis of this consensus, al-Qarafi maintained that

... if [a judge] rules that an entire estate is to go to a brother 
of the deceased, excluding the grandfather, the Community 
has agreed that there are two acceptable views: 1) that the 
grandfather receives the entire estate; and 2) that he shares it 
with the brother. As for denying the grandfather altogether, 
no one has ever held such a view. Thus, whenever he [a 
judge] gives such a ruling based on the assumption (for 
example) that the brother is related by sonship while the 
grandfather is related by paternity, and sonship takes 
precedence over paternity, we overturn this ruling. And if 
he is a mufti, we do not follow him. (T.130)

According to al-Qarafi's interpretation of this rule, even if one claiming to be a 

mujtahid  advocated awarding an entire estate to the brother of a deceased, this opinion 

"would be a violation of consensus; for this third opinion contradicts the validity of that 

upon which the Community has agreed [i.e., the correctness of only two views]. It is thus 

itself invalid, because it is impossible for the truth to have escaped them.” (S.326)7

('Al-M u'tam ad, 2:505.
'This opinion holding that an entire estate could go to a brother o f  the deceased to the exclusion o f a 
grandfather is cited in ihcTam yiz as an example o f violating consensus as a constituent o f  al-Qarafi's four- 
part criterion. Sec Tamyiz , p. 130.
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The disputed (mukhtalaf fih i ) tier of orthodox law thus consists of all validly 

deduced views endorsed by any one of the four Sunni guilds on a disputed question of 

law. The orthodox status of these views is confirmed by consensus. This renders 

recognition of their validity binding upon the entire Community.

Having said this much, it is important to note that the concept of two-tiered 

orthodoxy goes farther than merely authorizing individuals to act in accordance with the 

views of their school; two-tiered orthodoxy confers orthodoxy upon these views both as 

fatw as and  as judicial decisions (ahkam /s.hukm  ). In other words, not only does it 

authorize individuals to comply voluntarily with the doctrine of their school, it also 

authorizes judges to impose these doctrines in the form of binding decisions. It is this 

aspect of orthodoxy, i.e., the orthodoxy of the views of the guilds as judicial decisions 

that al-Qarafi is seeking to defend in the Tamyiz.

II. The Problem from al-Qarafi's Perspective

In its essential features, the concept of two-tiered orthodoxy was not new. Already 

as early as the 2nd/8th to 3rd/9th centuries it had been conceded that while a mujtahid 

might be incorrect from a metaphysical point of view, he was ever correct from the 

standpoint o f the religious law, and bound, therefore, by the results of his ijtihad . Al- 

Shafi‘i (d.202/819), for example, states in his al-Risdlah that while in reality only one of 

those searching for the direction of prayer was correct, both were correct "in ijtihad." 8 

The 3rd/9th century Maliki jurist, Ibn al-Qassar al-Baghdacii (d.297/909), who rejected the 

doctrine, kullu mujtahidin musib, 9 insisted all the same that while only one of the

^Muhammad ibn Idris aI-Shafi‘i, al-Risalah, ed. Muhammad Sayyid Kilahi (Cairo: Mustafa"al-Babi"al- 
HalabTand Sons, 1388/1969), p.216.
9Litcrally, "every mujtahid is correct." There were two versions o f  this doctrine. According to one, every 
mujtahid was correct in the sense that he accepted the obligation to perform jj t ih a d  whenever he was faced 
with a question for which there were no univocal scriptural directives (dalil q a t ' i ). According to another 
version, how ever, every m u jtah id  was understood to be correct in the substantive content o f  his
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competing mujtahids was correct, none of them incurred sin in following their respective 

conclusions.10 Al-Ghazzali (d.505/1111), a staunch proponent o f the doctrine, kullu 

mujtahidin musib, stated with no reservations that consuming small amounts of nabidh- 

wine could be permissible to Zayd (the view of the Hanafis) but forbidden to ‘Amr, 

depending on the results of their respective ijtihad ,n  Al-Mawardi (d.450/ 1058) traces this 

kullu mujtahidin musib doctrine back as early as "Abu Yusuf [113/731-182/798] and a 

party among the scholars of Iraq."12 Later, however, with the transfer from the regime of 

ijtihad to the regime of taqlid, individual autonomy was reappropriated to the madhhab as 

a whole, and the doctrine, kullu mujtahidin musib, became effectively 'kullu madhhabin 

musib '. At any rate, the existence of this and similar doctrines in the early period points up 

the fact that it was not al-Qarafi's aim in the Tamyiz to establish the order of two-tiered 

orthodoxy; rather, his mission was simply to defend what in theory already existed.

Now, in theory also, all substantively valid rulings in cases involving disputed 

questions of law were immune. This was according to consensus.

The consensus of all of the Imams, without exception, is that 
God's ruling in cases involving disputed questions of law is 
the ruling handed down by the presiding judge.... And it is 
incumbent upon the entire Community to submit to the ruling 
of the judae. And it is forbidden for anvone to overturn it.
(T.28)

This consensus notwithstanding, the reason that a principal, such as Ibn bint al- 

A ‘azz, might overturn a valid ruling lies in his failure, according to al-Qarafi, to distinguish 

judicial rulings from legal opinions. This failure is due in turn to "the extreme subtlety of 

the dividing line separating the two. This is clearly indicated in a key statement made in al-

conclusions, whatever they may be. This was the version o f  kullu mujtahidin musib  advocated by al-
Ghazzali. See a l-M u stasfa , 2:377-8. _
10Abu al-Hasan ‘Ali b. ‘Umar, better known as Ibn al-Qassar, Muqaddimah ft usul al-fiqh, fol. 16 recto.
11Al-M ustasfa\ 2:378. N abidh-m n e  is apparently any wine made from other than grapes, the latter being
referred to as khamr. See Ibn Rushd, Biday a t , 1:345.
12Sce Abu al-Hasan al-Mawardi, Adab al-aadi,’ 1: 525-7.

•  •
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Qarafi's al-Furuq , where he argues that those who understand the difference between the

fatwa  and the hukm know that valid decisions terminate the legal dispute both among the

litigants and among thtfttqahd', forcing the latter to defer to the view of the judge. "But,"

al-Qarafi then laments,

owing to the fact that the distinction between the two is 
extremely subtle, so subtle that I have found no one who is 
able to pinpoint and explicate it with precision, some have 
disagreed with this basic rule, and they have not required 
that the decisions of judges in cases involving disputed 
questions of law be enforced. (F.2:106)

My understanding of the genesis of this problem may be summarized as follows. 

By the 7th/13th century, the legal tradition had evolved to the point of an effective division 

of competences between judges and jurisconsults, the former being restricted to questions 

of fact, the latter retaining jurisdiction of law. This meant that for the legal (as opposed to 

factual) content of their rulings judges were bound to the views upheld in the respective 

guilds of law. When a judge chose as his ruling a valid fatwa  from among those endorsed 

in his school, his act of giving judgement transformed this fatwa  into a binding, 

unassailable hukm . Failure to recognize the difference between this view's former status as 

a fa tw a  and its new status as a hukm  led to the illegal practice of challenging and 

overturning judicial rulings, these rulings now being treated as if they were still fatwas. 

The problem, then, became one of recognizing that "x " is a legal opinion and may be 

treated as such, w'hile "X " is judicial decision and may not be treated as "x despite the 

fact that "x" and "X" are substantively identical.
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A. The Threat to Two-Tiered Orthodoxy

Confusing the judicial decision with the legal opinion threatens the order of two- 

tiered orthodoxy. To understand why this is so, it is necessary to understand the basic 

constitution of both the fatwa and the hukm .

According to the provisions of two-tiered orthodoxy, the view of each guild is valid

both as a fatwa and as a hukm , as long as it does not violate al-Qarafi's four-pan

criterion.13 However, to challenge a view issued as a fatwa  does not detract from its

status as a valid fatwa; but to challenge a view in its capacity as a ruling denies it the

essential characteristics of a hukm. This is the point of al-Qarafi's opening statement in the

introduction to the Tamyiz, where he writes:

To proceed: Indeed, there has run over the course of time 
between myself and some of the notables (from among the 
jurisconsults) discussions concerning the matter of the 
difference between the fatwa, in the face of which the fatwa 
of the dissenterremains valid and standing (tabqa ma'ahu 
fu tya  'l-m ukhalif), and the hukm , which may_not be 
violated by a dissenter (la yanquduhu 'l-mukhalif )....
(T.18)

In other words, in responding to a question, a ShafTi and a Maliki may each give 

contradictory responsa, while at the same time acknowledging the validity of the other's 

view as a fatwa  . For since fatwas are by constitution non-binding, neither view cancels 

the other's status as a valid fatwa . Indeed, a petitioner's (m ustafti) choice of "A" does not 

deny him the option of subsequently changing his mind and choosing "B." However, 

judicial rulings, on the other hand, are by definition binding and unassailable . Thus if a 

Shafi'i issues a challenge to a Maliki judge's ruling, he thereby denies it its fundamental 

constitution as a hukm . It is thus necessary, in order to safeguard the inviolable status of 

judicial decisions, to clarify the distinction between the fatwa  and the hukm . And it is

13Univocal scriptures, consensus, a priori analogy, and established legal precepts, in the absence o f  a valid 
countervailing consideration. See above, p.77-8.
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here that al-Qarafi's Kitab al-Ihkdmfi Tamyiz al-Fatawa ‘an al-Ahkam wa Tasarrufdt al- 

Qadi wa al-lmam becomes a campaign in defense of two-tiered orthodoxy.

B. An Illustrative Summary

The following hypothetical, in light of the information preceding it, will shed some 

light on the mechanics of the problem of the Tamyiz, as perceived by al-Qarafi.

According to the Maliki school, a husband's insolvency and resulting inability to 

support his wife is grounds for the wife to obtain an annulment (faskh ). However, the 

Malikis, in agreement with their eponym, add an impediment to the wife's right to exercise 

this option: If at the time she agrees to marry him she is aware that her husband he is 

indigent and may not always be able to support her and she, despite this knowledge, agrees 

to marry him, she may not petition for an annulment on grounds of his inability to support 

her.*4

According to the Shafi'i school, the wife of a man who is unable to support her 

enjoys an unconditional, straightforward right to annulment. This is unaffected by whether 

or not she had knowledge of his real or potential indigence at the time of marriage.

Even if  she accepts his insolvency before or after their 
marriage, she retains the right to annul the marriage on 
grounds of (his) insolvency, because the harmful effects of 
his inability to support her are of a recurrent nature ....15

According to the Hanafis, a husband's insolvency in no way confers upon his wife 

the right to an annulment. Rather, the Hanafis maintain, the wife may petition the court to 

make an assessment o f how much support payment she is due and then permit her to make

14Scc Tam yiz, p. 146-7; Ibn Qudamah, al-Mughni, 7:577^
15 See Shams al-Din_Muhammad ibn Ahmad al-Sharbini (d.977/1570), a l-Iq m ' f i  hall alfaz ab lsh u ja ' , 2 
vols. (Cairo: fjustafa al-Babi al-Halabi and Sons, 1359/1940), 2:146-7. The/<y/i5' is a commentary on the 
famous Shafi'i manual, G hayat al-ikhtisar, o f  Ahmad b. al-Husayn ibn Ahmad al-Isfahani, better known as 
Abu Shuja* (533/1138-593/1197). See’al-ZiriklC aM '/om , 1:116-7.
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a loan in this amount with the husband as the debtor. In other words, repayment of the 

loan becomes a legal obligation upon the husband, not the wife.16

There is disagreement in the Hanbali school. Ibn Qudamah indicates that the 

narrations on the authority of Ahmad ibn Hanbal support the position of Malik. Ibn 

Qudamah himself, however, comes out in favor of the position of al-Shiafi‘i, endorsing the 

view that since the right to financial support recurs daily, it cannot — unlike dowry, which 

is a onetime right — be forfeited permanently.17

* * *

Two men — a husband and a father-in-law — both tattered and soiled, enter the 

Salihiyah madrasah in pursuit of a. fatwa concerning the case of the man's wife (the father- 

in-law's daughter), who is threatening to seek an annulment. Upon their entry they find 

two muftis seated, engaged in a discussion. They approach the two, the husband states his 

case, and they await a response. Before responding, the first mufti inquires about the 

man's financial state:"Pardon me for saying so, but you appear to be of that class of people 

whose periodic inability to support their spouses is known and perhaps expected. Have 

you of a sudden fallen upon bad times, or is this your normal and apparent state?" ”1 am a 

poor tiller of farmland," replies the man. "Whenever there is land to till, we work and earn 

our living; when there is not, God is our only provider." "And your wife knew of this at 

the time of your marriage, did she?" "Yes, replies the man, "as does everyone else." 

"Then go in peace, and do not worry," the mufti advises him. "For under such 

circumstances, your wife has no right to annulment on grounds of your temporary inability 

to support her."

16 See ‘Abd al-Ghani_b. Talib b. Hamadah_ibn Ibrahim al-Ghunaymi, al-Lubab f i  sharfr al-kitab , 4  vols. 
cd. Muhammad M uhyl al-Din ‘Abd al-Hamld (Beirut: Dar al-Hadith, 1399/1979), 3:96. The Lubab  _is a 
commentary on the famous Hanafi manual. al-Kitab, o f  Abu al-Husayn Ahmad b. Muhammad al-Qadunal- 
Baghdadf (362/973-428/1037). jS e e  al-ZiriklT a M  7am, 1:212."
17Al-M ughni, 7:577. Ibn Qudamah's reasoning is an interesting display o f q iy a s .
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The husband happily departs. "But we are migrating north, and this man cannot 

support my daughter! From where is she to survive?" exclaims the father-in-law. 

"Exactly!" interrupts the second mufti. "And for this reason the Lawgiver has legislated the 

right to annulment under such circumstances, regardless of the husband's financial state at 

the time of marriage. Gather your witnesses and have your daughter present her case at 

court. For the law of God provides amply for such circumstances: This marriage is to be 

annulled."

The father-in-law now departs. Upon his exit the Shafi‘i and Maliki muftis plunge 

into a heated debate over the case of the two men and the propriety of the fatwas they 

received. Finally, the Maliki mufti exclaims, "I am aware of the Shafi'i position, as I am 

aware o f the merits of the arguments adduced in support of their view. But I am the judge 

in this district, by appointment of the Chief Justice. And I subscribe to the Maliki view on 

this question. If this woman brings her case before me and her husband provides ample 

proof o f his indigence at the time of their marriage, I shall flatly deny her petition and 

uphold their marital bond."

Meanwhile, the wife's family has convinced her that her future and the future of 

her children is in jeopardy and that she must seek an annulment. She presents her case at 

court, and, as promised, the Maliki judge denies her petition. Her father, now shocked and 

dismayed, frantically seeks out the Shafi‘i mufti and informs him of what has happened. 

The Shafi'i mufti is appalled at hearing this and immediately issues a fatwa  in which he 

states that the wife has an absolute, undeniable right to annulment. He informs the man 

that the Maliki judge's ruling is inadmissible and that he shall speak to the Chief Justice 

personally about having this ruling overturned.
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Al-Qarafi's point in the Tamyiz is that the action o f the ShafTi mufti at the 

Salihiyah (before the case came to trial) was legitimate. For the first statement by the 

Maliki mufti was a fatwa . As such, its status was not affected by the ShafTi’s espousal of 

his own view. But in the second instance, after the case had been tried, the ShafTi mufti 

enred and in doing so violated consensus. For the second statement of the Maliki as judge 

was not a. fatwa  but a hukm . It was thus illegal for the ShafTi to oppose this view in any 

way, as it would be illegal for the Chief Justice to overturn it subsequently. But the reason 

the ShafTi committed this infraction — and this is the crux of the matter — is not that he 

does not recognize the consensus prohibiting challenging and overturning judicial rulings. 

The reason he commits this infraction is that the content of the Maliki judge's hukm is the 

same as the fatwa of the Maliki guild. The ShafTi mufti simply failed to recognize a differ

ence in status between the two. In failing to recognize the effect of the judge's act of giving 

judgment on the theretofore fatwa  of his school, the Shafi’i continued to treat this ruling as 

if it were still a fa tw a . 18 And in doing so he violated the provisions of two-tiered 

orthodoxy.

III. The Solution

Ideally, the solution to the problem of violating two-tiered orthodoxy would be to 

clarify the distinction between the fatwa. and the hukm  in such a way that is both 

theoretically sound and, at the same time, so plainly conceded by the culprits that they 

would be ever on their guard against violating it. This al-Qarafi attempts to achieve by 

enlisting the service of a basic dichotomy maintained in medieval Muslim thought: he

lSIn explaining the effect o f the judge's act o f  giving judgment, al-Qarafi writes in his al-Furuq , 2:106: 
"This, then, is the difference between the principle o f  controversial status (khilaf) before a judge's decision 
and the very same principle after a judge's decision. And whoever wishes to comprehend this difference 
should consult the K itab  al-Ihkam f i  al-Farq Bayna al-Faiawa w a al-Ahkam  . For that work is devoted 
entirely to a discussion o f  this difference alone. But it is laid out over forty questions, including various 
(other related) issues, so that the intended meaning emerges with the utmost clarity and exactness."
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identifies the fatwa  as a khabar (report, simple assertion) and the hukm as an ins ha' (i.e., 

an origination).

A. The K habarllnsha’ Dichotomy

The significance of this dichotomy for maintaining the distinction between the 

fatwa  and the hukm emerges in al-Qarafi's response to Qu. no. 6, where he identifies 

fundamental differences between the khabar and the insha'.

1. The khabar i£ subject to being_believed (tasdiq ) or 
disbelieved (takdhib ), while the insha' is subject to neither 
of these.

2. The khabar is not a cause that brings its referent into 
actual existence, nor does its existence necessitate the 
existence of its referent. The insha', on the other hand, is a 
cause (sabab) which brings its referent into actual existence, 
and its existence brings about, necessarily, the existence of 
its referent. (T.48-9)19

An assertion (khabar ), e.g., "Zayd stood up," is not a cause producing the actual 

standing of Zayd in the real world. At most it produces in the mind of a listener the belief 

that Zayd stood up; and on the basis of this belief, this listener will confirm this statement 

as truth. On the other hand, due to prior knowledge or subsequent investigation, this 

statement may not produce belief in this listener's mind, and he may therefore repudiate it 

as false. This contingency, which is inherent to all simple assertions (akhbar), stands in 

sharp contrast to the self sufficiency of those statements that function as originations 

{in sha '). For the truth content of the latter inheres in the statements themselves. For 

example, when a man says to his wife, "You are divorced," or to his slave, "You are free," 

these statements, as originations, have the immediate and automatic effect of producing 

actual divorce and manumission; the bonds o f matrimony and servitude are severed and

19A third difference is that the khabar is contingent upon the time frame o f its referent (past, present, or 
future) whereas the insha' is not. See Tamyiz, p.48.
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formerly licit actions are rendered thereby illicit.20 As such, it would be superfluous for 

one to confirm or repudiate these statements. For, again, the truth content of such 

statements is confirmed by the words themselves.

Al-Qarafi points out that there is an important difference between confirmation 

(.tasdiq ) and repudiation (takdhib ), on the one hand, and truth (sidq ) and falsehood 

(kadhib ) on the other. The truth or falsity of a statement inheres in the statement itself; 

confirmation and repudiation are ontologicaily extraneous and come to the statements from 

without. (F.l:18) Thus, while from a factual standpoint a khabar may be true, because it is 

merely a khabar, it may be repudiated as false. Conversely, a khabar that is false may be 

accepted as truth. What is important in all of this is that, regardless of its actual truth 

content, any statement that is a khabar remains subject to the independent judgments of its 

recipient.21 This contrasts sharply verbal formulae used for in sha .'. For the latter 

pronouncements confirm themselves, and, as such, are not subject to the independent 

judgments of their recipients.

The upshot of all of this for the fatwa  and the hukm is the following: 1) the fatwa, 

as a khabar, is subject to the independent judgments (belief or disbelief) of its recipient, 

whereas the hukm, as an insha', is not; 2) the binding force of a fatwa  is thus contingent 

upon the assent given it by a petitioner, whereas the binding force of a hukm inheres in the 

decision itself; 3) while the recipient of z fatwa, then, has a choice of accepting or rejecting 

it, a litigant in an adjudicated dispute has no choice before the hukm of a judge; and 4) 

whereas the hukm automatically disarms and silences all dissenters, the fatwa does not.

-°O n insha'_ as a legal institution, see below, p. 105-6.
21 Al-Qarafi cites two exceptions to this: 1) assertions (akh bar) made by God or His messenger, or backed 
by the consensus o f  the Community: and 2) assertions o f a priori facts, such as one plus one equals two. 
See al-Furuq, 1:19. Al-Qarafi's mention o f  Prophetic hadith should not be misunderstood: One may reject a 
hadith i f  one believes that the assertion o f  the person attributing it to the Prophet is false. It is only if one 
accepts that the Prophet asserted a thing, that one must accept it as true.
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B. The H ukm  as an In s h a '

In Qu. no. 1 of the Tamyiz, al-Qarafi defines the hukm as

... the origination {insha' ) o f a disencumberance (itlaq ) or 
of an obligation {ilzam ) in matters [i.e., legal questions] 
treated by acceptable ijtihad for dispute situations involving 
conflict over some worldly interest {masalih al-dunya). (T. 
20)

He then gives examples which clarify the manner in which he understands judicial

rulings to be acts of origination:

... if (a judge) rules that land conquered by force {‘anwatan) 
is free land {alq ), not waqf for the benefit of the conquerers 
-  as Malik 'and his followers hold — and the judge is a 
ShafTi, who holds that such lands are free, not w a q f , this 
land is thereby rendered free. (T.20-1)

If a man says to a woman, "If I marry you, you are thrice 
divorced," and then marries her and a judge rules that the 
marriage is valid, a (subsequent) judge, who holds that such 
statements necessitate divorce, would have to uphold this 
marriage, and he could not issue a fatwa  obliging divorce.
(F.2:103)22

In other words, the judge's act of giving judgement immediately transforms the 

fatwa  of those who hold land conquered by force to be free, and the subsequent marriage 

to be valid, into a binding, unassailable, hukm . It is in this sense, i.e., of originating a 

status that theretofore did not exist, that al-Qarifi refers to the hukm as an origination.

This (binding and unassailable) status is a thing that comes 
into existence after the judge's ruling, not before. Indeed, 
prior to this ruling the[se] case[s] remained open to every 
possible form of contestation and disagreement. And when 
we speak of origination {insha' ), we mean no more than this 
(effect). (T. 28) emphasis mine

22This second example is  from his al-Furuq. Malik held that_such marriages were invalid and that the 
previously pronounced divorce was binding. (T.65-6). A l-Shafi‘i, on the other hand, held that the previous 
pronouncement was void, arguing that a man could divorce a woman only after having already been married 
to her. This was his understanding o f  the hadith, "Divorce is the right o f he who possesses the_shank {at- 
talaqu li man malaka 's -sa q )“ (T.73.) The subsequent marriage was thus, according to al-ShiafiT, valid and 
binding. On judicial fa tw a s , see "Obiter Dictum," below, p. 193-5.
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It is important to note, however, that what the judge actually originates is not the 

content of his ruling. His act of giving judgment originates only a status, viz., binding and 

unassailable, which he confers upon the theretofore fatwa  of his guild. Al-Qarafi's case 

against his interlocutors is that the ability to confer this status upon fatwas in this manner is 

exactly what judgeship is all about, and that it is just this authority (wilayah) that separates 

the judge from the mufti. To challenge, let alone overturn, a ruling is to violate this very 

authority, which, as long as it is used to transform an orthodox fa tw a , is properly 

exercised. This is the real point of al-Qarafi’s claim to the effect that deputies are actually 

equal to their principals. (T.167) For although the authority of the former is derived from 

that of the latter, it remains, all the same, genuine authority. And as long as a deputy uses 

this authority to apply a fatwa  that is orthodox, it remains just as illegal to challenge his 

ruling as it would be to challenge the ruling of a chief justice.23

1. Why I n s h a '  ?

Judicial rulings are not unassailable because they are originations (insha'ai); this 

was only al-Qarafi's manner o f theorizing about already existing traits. Al-Khassaf 

(d.261/847), to take just one early example, upholds the inviolable status of judicial rulings 

without attributing this to their being acts of insha' . 2 4  This raises the question: What 

advantages was al-Qarafi seeking from this particular theoretical approach?

The reason al-Qarafi chose to define judicial rulings as acts of insha’ was that 

insha' was the legal instrument par excellence in Islamic law, and its binding and 

irreversible effect was deeply embedded in the collective conscience of his times. By

23See above, p.65 and nt. 34. On "Orthodox Law," see below, p,145f.
24See Abu Bakr Ahmad b. ‘Umar b. Mahir al-Shaybani, better known as al-Khassaf, A dab a l-qad i, ed. 
Farhat Ziadeh (Cairo: American University in Cairo Press, 1978), p.338ff.
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aligning the hukm with insha', al-Qarafi thus hoped to gain for it the same sacrosanctity 

accorded all other acts of insha' .

In his al-Furuq, al-Qarafi defines insha' as:

... any statement the existence of which engenders the 
existence of its referent, actually or concomitantly. (F. 1:21)

These "statements" are actually specified verbal formulae used to initiate certain 

legal actions provided for under the Law: e.g., eleemosynary gifts, contracts, legal 

testimony.25 These "formulae of origination" (siyagh al-insha ') include preterit verbs, 

imperfect verbs, and active participles. Each of these morphological forms is used 

exclusively in a specified area of the law. For example, preterit verbs are used to originate 

contracts: "I (have) sold" (b i'tu ) and "I (have) bought" (ishtaraytu ) for contracts of sale; 

"I (have) married to you" (zawwajtuka ), and "I (have) accepted (qabiitu ) for contracts of 

marriage. Present tense verbs are used when tendering testimony in court: One says, "I 

bear witness" (ashhadu ); "I (have) bom witness" (shahadtu ) would not be valid. (T.53) 

Active participles, as in, "You are divorced" (anti taliq) and "You are free" (anta hurr), are 

used to originate divorce and manumission, respectively; and so forth and so on.

Whenever these formulae are uttered, their effect is immediate, automatic, and 

irreversible. No one, including the utterer himself, may challenge, deny, or seek to reverse 

this effect in any way. That this effect of all acts of insha' (as verbal formulae) was 

uncontested and deeply ingrained in the legal thinking of al-Qarafi's times is reflected in a 

widespread problem taken up by al-Qarafi in Qu. no. 39 of the Tamyiz .

25According to the Shafi‘is and the M alikis, any action im plemented through the use o f  a verbal 
proclamation and or consent was an insha'. The Hanafis are cited as disagreeing with this position, holding 
instead that these utterances were mere assertions, i.e., akhbar. The Hanafis agreed, however, that these 
akhbar were o f  a special type that had to be interpreted non-literally in order to preserve their efficacy as 
legal formulae, as w ell as their truth content. Otherwise, "You are divorced," for example, would neither be 
true nor effective in bringing about divorce. In other words, the Hanafis differed only in that they were 
unwilling to call these actions originations; they agreed, on the other hand, that custom had changed the 
literal meaning o f  these words, and that in their non-literal forms they carried binding legal force. It may 
be that the early Hanafi contacts with Mu‘tazilism is behind this preference for a haqiqah/majaz dichotomy 
over the khabar!insha' distinction. See Tamyiz, p.58-9.
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The problem in Qu. no. 39 begins with the fact that, while God confers the rights 

actioned via acts of origination, the actual words to be used are not designated by God. 

Nor is the legal effect of the words used intrinsic to them from the standpoint of language. 

It is rather custom and the customary exercise o f legal rights via the use of certain verbal 

expressions that endows these expressions with what may be called 'formula-of-origination 

status'. This is clearly stated by al-Qarafi in his al-Furuq.

A man's statement to his wife, "You are divorced," does not 
effect divorce, according to the original meaning o f these 
words (bi ‘l-wad'i 'l-awwal). Rather, the original meaning 
of this expression is that he informed (akhbara ) her that he 
had divorced her thrice. Ordinarily speaking, these words 
would not legally bind him in any way. On the contrary, the 
effect of such a statement would be similar to what occurs 
were she to ask him about her status after a divorce and he 
were to respond, "You are thrice divorced," informing her 
that divorce had taken place. This is the original effect o f 
these words. And they have only come to acquire the ability 
to bring divorce into actual existence by the fact that custom 
has converted them from a mere assertion (khabar) into an 
origination (wa innama sarat tufidu 't-talaqa bi sababi 'n- 
naqli 'l-‘urfiyi ‘ani 'l-ikhbari ila 'l-insha'). This is how all 
such (legally binding) formulae work. (F.l:23)

On this understanding, it is conceivable that with a change in custom what was once 

a formula o f origination could cease to be so, and vice versa. This is the root of the 

problem confronting al-Qarafi in Qu. no. 39 o f the Tamyiz .

Al-Qarafi cites a number of areas in which changes in custom had divested formulae 

of origination of their legal effect: e.g., sale, murabahah, commercial contracts, divorce. 

As such, it was illegal, he insisted, to hold laymen to the legal effects of certain outdated 

and archaic phrases simply because they had at one time been used as formulae of 

origination and handed down as such in the manuals off iq h . It was wrong, according to 

al-Qarafi, to inform a layman that his saying to his wife, "You are devoid of obligation (anti
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khaliyah)," or "I have given you to your family (wahabtuki li ah lik i)," actioned divorce; 

for it was no longer the custom of the people to use these phrases for this purpose, and 

many people no longer even knew what they really meant. (T.237-8)26

Al-Qarafi's argument was that since it was custom that endowed words with legal 

force it was to custom and not the words themselves that one had to look. For most of the 

men of his time, however, it was inconceivable that a formula of origination could ever be 

anything but a formula of origination; words used in this capacity could never lose their 

effect. On this understanding, many jurists continued to give fatwas based on outdated 

formulae, holding people to words of which the latter had no understanding. And, despite 

his eloquent campaign against this practice, al-Qarafi was ultimately forced to concede 

defeat.

But most of our partisans and the scholars of our time do not 
support this position o f mine. In fact they condemn it. And 
I believe their position to be in violation of the consensus of 
the Imams. This position (which I h a v e  arucuiated nere) is 
clear to anyone who contemplates it with a sound mind and a 
critical eye, free of the partisan biases of the guilds, which is 
unfitting for those who fear God Almighty. (T.241)

This problem and the fact that it thwarted al-Qarafi’s efforts to overcome it reflects 

the deeply ingrained sacrosanctity of anything associated with insha' . More to the point, 

however, is the fact that by redefining27 the hukm as an insha', al-Qarafi's aim was to 

reinforce its inviolableness by equating it with an instrument whose legal status and effects

26These phrases had been cited by Malik in al-Mudawwanah as formulae for initiating triple (irrevocable) 
divorce. See Tamyiz. p. 237ff. Al-Qarafi contested, on the other hand, "You know  that you do not find 
anyone using these phrases today. On the contrary, w hole lifetimes pass, and no one hears anyone say to 
his w ife when he wants to divorce her, 'ami khaliyah,' or 'wahabtuki li ahliki .' N o  one hears anyone use 
these phrases (today), neither to severe the marital bond, nor to designate the desired number o f divorces." 
Tamyiz, p.238.
27The traditional definition o f  the hukm, cited by al-Qarafi at T.18, had been that it was "(the imposition 
of) a binding obligation (ilzam )." Al-Qarafi expresses his dissatisfaction with this view  and offers instead 
his alternative, according to which the hukm becom es an insha’ o f a binding im position {insha’u .„ 
ilzamin )._Ibn Farhun and, after him, al-Tarabulusi, intimate that this had been an innovation by al-Qarafi. 
See Tabsirat, 1:11; Mu'in, p.8. However, the notion o f  the hukm being an insha' appears in the work o f  
Ibn Abi al-Dam, who died in 642/1244. SecAdab al-qada', p.125.
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were readily conceded, and whose violation was unthinkable. It is significant that it was 

the Shafi‘is, and not the Hanafis, who went along with al-Qarafi in identifying legal 

actions, such as sale and divorce, as acts of ins ha' ,28 This shows that al-Qarafi's main 

target was the Shafi‘is and that his theory was most likely to have achieved its greatest 

success with them.

C. Apropos the Shifi'i Doctrine on 
Principal/Deputy Disparity

Having established the khabar / ins ha' dichotomy, al-Qarafi was left now to 

contend with the ShafTi doctrine which allowed principals to filibuster rulings —even after 

these had been recognized as rulings — by simply refusing to implement them, "neither 

enforcing nor overturning [them], but simply leaving the matter as it is". (F.2:104)29 The 

problem here was that while one might honor two-tiered orthodoxy in the sense of live and 

let live, when it came to interaction between members o f disparate guilds it was one's own 

view that would determine the legality of the shared act. Al-Qarafi had two responses to 

this problem: the first was based on the idea of taking the perspective of those with whom 

one interacted; the second was based on the legal principal of giving precedence to specific 

categories over general ones (taqdim al-khass ‘alaal-'am m ).

1. Taking the Perspective of the Other

It may be recalled that some ShafTis, among whom should be included Ibn bint al- 

A‘azz, insisted that where a principal believed the ruling of his deputy to be wrong, he was 

not bound to confirm it. This was based on the notion that to do so would be tantamount to 

forcing the principal to give a ruling which he believed to be incorrect.30 This position 

turns on the idea that interacting with others cannot be justified by the fact that the shared

28T am yiz , p.58-9. See also nt. 25, above.
29See above, p.70.
30See above, p.68.
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action is in conformity with the latter's view; on the contrary, shared actions are valid only 

if they conform to the doctrine of one's own school. Against this more parochial stance, 

al-Qarafi introduces the argument that the propriety of interaction cannot be judged solely 

on the basis of one's own view; rather, as long as one's counterpart does not contradict his 

school, it is legitimate to interact with him, even if the shared action goes against the view 

of one's own guild. On this understanding, principals are justified, and indeed bound, to 

enforce the rulings o f their deputies, as long as these are sound according to the latters' 

school, even if they go against the view of the principal and his guild.

Among the questions raised in the Tamyiz around the issue of interaction is 

whether or not it is permissible for a ShafTi to be led in prayer by a MaiikT, and vice versa, 

"despite the fact that each believes that his counterpart commits acts (in connection with 

prayer) which would render the prayer invalid were he himself to commit them; for 

example, one who wipes only a part of his head (in ablution), or omits the basmalah [in 

reciting the Qur'an], or fails to rub (tadlik) when performing ritual washing." (T.227) To 

be sure, these questions were not new.31 And perhaps al-Qarafi's position can best be 

appreciated by way o f comparison with the responses of two ShafTis, Abu Hamid al- 

Ghazzali and al-‘Izz ibn ‘Abd al-Salam.

Al-Ghazzali's response to the question o f whether a Shaft‘i could be led in prayer 

by a Hanafi was in the negative. The reason for this was that the ShafTi did not believe the 

Hanafi's to be a valid prayer, i.e., were the ShafTi himself to pray in this manner, his 

prayer would not be valid. Al-Ghazzali notes that in and of itself the Hanafi's prayer

31See, for exam ple, al-Sawi, Bulghat, 1:160, where it is reported that Ibn al-Qasim (d.191/806), the early 
disciple o f  M alik, was asked a similar question to which he responded, "If I know that a man does not recite 
[al-Fatihah  ] in the last two units o f  his prayer, I do not pray behind him." Ahmad Ibn Hanbal (d.241/855), 
on the other hand, was asked if he would pray behind a man who did not renew his ablution follow ing a 
nose bleed. (Ibn Hanbal held that the excretion o f  blood invalidated one’s ablution.) To this Ibn Hanbal 
responded, "How am I to refuse to pray behind the likes o f  Imam Malik and Sa’id b. al-Musayyib?" See, 
Shlh  W aif Allah al-Dahlawi, Hujjat allah al-balighah, 1:159.

R eproduced with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

1 1 0

would be valid for the Hanafi, because it is the result of his Imam's ijtihad. But for a 

ShafTi, who believes not Abu Hanlfa but al-ShafTi to be correct, to be led in prayer by a 

Hanafi would result in an invalid prayer.32

Al-Tzz, on the other hand, had a different approach. Apparently failing in his 

attempt at a logically consistent solution, he threw theory aside, choosing instead to attack 

the problem from a more practical angle: If it is maintained that a ShafTi cannot be led by a 

Maliki, and vice versa, the numbers in attendance at congregational prayers will decrease. 

This is an unacceptable vitiation of the basic imperative to worship God as a unified 

community. (T.228/ F.2:100). Therefore, al-Tzz held, it was permissible for a ShafTi to 

be led by a Maliki and vice versa, although this was for him clearly an exception to the 

rule.33

For his part, al-Qarafi differs with both al-Tzz and al-Ghazzali. He differs with al- 

Ghazzali in that for al-Qarafi a ShafTi should judge the validity o f a prayer led by a Hanafi 

according to Abu Hanifa's criterion for a valid prayer, not that of al-ShafTi. And as long 

as the Hanafi does nothing to contradict Abu Hanifa’s doctrine, the prayer is valid, both for 

the Hanafi and the ShafTi. Al-Qarafi points out that were a ShafTi to be led by another 

ShafTi who did not recite the entire opening chapter of the Qur’an (al-Fatihah ) or the 

basmalah, for example, his prayer would be invalid; for these things are required according 

to the ijtihad of al-ShafTi. Likewise, were two ShifTis to disagree on whether a body of 

water had been polluted by a small amount of ritually impure substance, the ShafTi who

V-Al-Musiasfci, 2:370-1.
33At one point, for example, al-Izz is asked if  it is permissible for a ShafTi todo_business with a Maiiki 
who seizes som e comm odity or makes a contract by means believed by the ShafTi to be illegal, affirming 
in _both_cases that these actions are permissible according to the m adhhab  o f  Malik. Al-'Izz responds: "A 
ShafTi should not do this; this accords best with true piety. But_if he follow s Malik in this and similar 
issues, there is  no harm (in this transaction), even if  he is a  ShafTi follow ing Malik on this particular 
question only. And perhaps this is among those things that are intensely disliked (yashtaddu karahatu h ), 
owing to its weak justification." See Faiixwa, p.38-9.

R eproduced with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

111

believed the water to be ritually impure (najis ) could not pray behind the other, even if the 

other did not believe the water to be ritually impure. The reason for this — and herein lies 

the gist and uniqueness of al-Qarafi’s proposal — is that small amounts of ritually impure 

substances pollute (yu.na.jjis) entire bodies of water, according to the ijtihad of al-ShafTi. 

Thus ShafTi "A" who sees ShafTi "B" perform ablution from such water believes the latter 

to be in violation of his own doctrine (madhhab). It is therefore illegal for "A” to accept 

"B's" leadership in prayer, even if the latter does not believe himself to be in violation. 

Were a Maliki, however, to come along and perform ablution from this same body of 

water, it would be permissible for ShafTi "A" to be led by this Maliki in prayer. For small 

amounts of ritually impure substances do not pollute entire bodies of water according to the 

ijtihad of Malik, which, as indicated earlier, is orthodox for Malik and all who follow him. 

Thus ShafTi "A" does not believe the Maliki to be in violation of orthodoxy. And for this 

reason, his prayer behind this Maliki must be considered sound.34

As for the view of al-Tzz, al-Qarafi points out that it is inconsistent. For if the 

interest of maintaining large numbers can justify a ShafTi's praying behind a Maliki, it 

should also justify one's praying behind another with whom he disagrees on the direction 

of prayer (qiblah ). But neither al-Tzz nor anyone else allows this. (T.228) Al-Qarafi 

emphasizes, however, that the two cases are actually different; for facing the direction of 

prayer is a universally agreed upon (mujma‘ ‘alayhi) question; rubbing (tadlik ), reciting 

the entire al-Fatihah , etc. are disputed (mukhtalaf fih  ). Thus if a person believes another 

not to be facing the direction of prayer, he believes that person to be in violation of 

consensus. (T.229-30/F.2:101) This cannot be said, however, in the case o f one who 

omits portions of al-Fatihah , or fails to rub when performing ablution.

34See al-Furuq, 2:100-2, esp. 102.
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2. Taqdim  al-Khass ‘ala a l-‘A m m

Al-Qarafi's proposal to take the perspective of the other was a new idea for which 

he claimed credit as the innovator. (F.2:100-1) Another solution to the ShafTi filibuster 

tactic was based on the long-established principle in Usui al-Fiqh which stipulated that 

whenever there was conflict between a general category and a specific one, precedence was 

to be given to the specific. This appears to be the argument most favored by al-Qarafi.

The principle, "giving precedence to the specific over the general," (taqdim al-khass 

‘ala al-‘arnm ) may be summarized as follows: Expressions may connote a broad radius of 

meanings. For example, the Arabic word, "ayn ," may refer to an eye, a gold coin, a spy, 

a spring of water. To understand it in its general sense ( ‘dmm ) would be to include all of 

these constituents, and, on this understanding, a prohibition on touching an ayn would 

proscribe all of these things. On the other hand, expressions may also denotate, i.e., they 

may be used to refer to only a subset of all possible referents. This denotatum is referred to 

as the specific, khass . Understood in its specific sense, a prohibition on touching an ayn 

might include only gold coins. According to al-Qarafi, there was consensus among legal 

theoreticians (usuliyun ) that whenever there was conflict between two injunctions, one 

general (e.g., Kill all unbelievers), the other specific (Do not kill Jews and Christians), 

precedence was to go to the specific, and the general meaning was to be set aside.35 The 

reason for this was that to give precedence to the general would obliterate the specific, but 

to give precedence to the specific would not completely obliterate the general, since some 

portion of the latter would remain. In other words, to kill all unbelievers would obliterate

35See Tam yiz, p.67, 7 7 ,8 5 , 122, and passim. The notion that words denotate and that it is often necessary 
to set their general meaning aside is found in Ahmad b. Hanbal’s polemics against the Mu'tazilites. At one 
point, for exam ple, Jahm b. Safwan argues that the Qur'Sn must be created because God says in the Quran 
that He is the Creator o f a ll things (khaliqu kulli shay ' ). Ibn Hanbal responds that "all" here, and in many 
places in the Qur'an, is a denotatum. Among his proofs he cites the fact that while God says o f  the Queen 
o f Sheba, "She was given o f  everything," (27:23) the kingdom o f  Solomon w as a thing which she was not 
given. See Ahmad b. Hanbal, al-Radd 'ala al-zanadiqah wa al-jahmiyah, (Cairo: Salafiyah Press,1399/1979) 
p.33-4.
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the command to spare Jews and Christians; but to spare Jews and Christians would not 

completely obliterate the command to kill all unbelievers, since unbelievers other than Jews 

and Christians could still be killed. Moreover, in the face of such apparent contradictions it 

is assumed that the intended meaning of "all unbelievers" excluded Jews and Christians to 

begin with. (S.203-4) Thus, particularizing general statements (takhsis al-'urnum ) is 

actuaily a means o f removing ambiguities from the latter and apprehending their originally 

intended meanings.36

Al-Qarafi applies this principle to judicial rulings in the face of dissenting views, the 

latter of course including the view of a dissenting Chief Justice.

God the Exalted has delegated to judges the right to originate 
rulings in specific cases involving disputed legal questions. 
Therefore, when a judge rules, by God's permission, and 
his ruling on behalf of God is substantively ̂ correct, this 
ruling becomes as a text from God (kana dhalika nassan 
waridan min Allah ) upon the tongue of His representative, 
who is His representative or. earth and successor to His 
prophet, regarding this particular case. This case must 
therefore be removed from the sphere of (cases treated by) 
the dissenter's madhhab . For the legal proof relied upon by 
the dissenter is general, while this "text" (from the judge) is 
specific to a particular species of this genus of case. There 
is, thus, concerning this particular species, a conflict 
between the specific proof, i.e., the ruling o f the judge, and 
the general proof, i.e., what the dissenter believes to be 
correct. And in such cases, the specific is given precedence 
over the general, as has been established according to the 
science of legal methodology (Usui al-Fiqh). (T.122)

^Particularizing general statements appears to be a method favored by the M aiikis, w ho see general 
statements as conjectural and specific statements as certain. This contrasts, for example, the view  o f  the 
Hanafis, who consider both types certain and resort, therefore, in the face o f  apparent contradictions, 
to the method o f  abrogation (naskh). See ‘Umar F. ‘Abd Allah, ‘A m a l , p. 149-54. Al-Qarafi wrote an 
entire monograph in which he surveyed diachronically the various view s on thejiroblem o f  particularizing 
general statements. For a summary o f  these views, see Shihab al-Din al-Qarafi, al-'Iqd al-manzum f i a l -  
khusus wa al-'um um , Arabic Mss. no. 16724 (Dar al-Kutub al-M isriyah), fol. 242. Western scholarship 
has paid little attention to this issue, and this had led to a number o f  lamentable interpretations, particularly 
o f the Qur’an.
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The view of each guild of law represents a subset o f the mother-set of valid views 

on the question under review. When a judge chooses as his ruling the view of his guild, he 

renders this view specific, identifying it as the view specifically intended by God to cover 

the case under review. As the specific, this view takes precedence over all of the remaining 

views, according to the agreed upon principle in Usui al-Fiqh, taqdim al-khass ‘ala al- 

‘amm. In this way the judge’s ruling "denies the dissenter the right to follow his own 

school, and forces him to accept the view represented in the judge's ruling." (T.70) 37

The ruling of the judge is also specific in another sense, namely, in that it applies 

only to the case under review; it has no probative weight outside this specific case. 

Precedent, or stare decisis, as it exists in American Common law, never took root in 

Islam.38 Thus, judicial rulings do not affect the views of the guilds in cases other than the 

one adjudicated, even where the generic question is identical to that settled at court. It is in 

this context that the oft-cited rule to the effect that the ruling of a judge ends the dispute 

among the fu q a h a ' must be understood:39 It ends the dispute only as regards the 

adjudicated case; genetically speaking, the legal question continues among the madhhabs as 

a disputed question of law. On the other hand, fatwas — and the view expressed by 

another judge, including the Chief Justice, in the face of a valid decision is only a fatwa 40 

— that go against judicial rulings are of no effect whatever, and litigants may not take these 

as a means of extricating themselves from judicial decisions. (T126-7)

37For a more concrete example o f how this principle is  applied, see the example o f  a  case involving a man 
who says to a woman, "If I marry you,_you are thrice divorced," at Tam yiz , p.65-6. See also al-Qaraffs 
lengthy responsejo  Qu. no. 26 at Tam yiz, p. 110-22, where he argues that the decision o f  a judge in effect 
changes \he fa tw a  normally given by a madhhab as regards the adjudicated dispute.
38See also Schacht, Intro, p.26.
39See G. Makdisi, R ise, p. 201. "... [o]n the other hand, the qadi's hukm was a decision, a judgment, 
which in putting an end to differences o f  opinion, put an end also to the free play o f  ideas leading to the 
strongest opinion accepted by the consensus o f the community."

40 See "Obiter Dictum," below, p. 193-5.
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Again, the principle, taqdim al-khass ‘ala al- ‘amm, only reinforced the already 

existing consensus prohibiting challenging and overturning valid rulings in cases involving 

disputed questions. By virtue of this principle, al-Qarafi notes that rulings in cases 

involving disputed questions are actually more inviolate than those in cases where the legal 

question is one of consensus, since in the latter case there is only one impediment to 

challenges (i.e., consensus), whereas in the former there are two (consensus and giving the 

specific precedence over the general). Marvelling at this unexpected result, al-Qarafi 

exclaims, "It is indeed strange how judicial rulings in cases involving disputed questions 

become stronger than those in cases where the legal question is one of consensus." (T.66- 

7) This amazement, however, was only feigned; for it was al-Qarafi’s very intention in 

writing the Tamyiz to reinforce the authoritativeness of disputed views.

IV. From Ijtihad to Taqlid : The Pre-Qarafian Backdrop

Earlier it was mentioned that al-Qarafi attributed the propensity to confuse the hukm 

with thefatw a  to the "extreme subtlety" of the dividing line separating the two.41 In so 

describing the cause of this problem, al-Qarafi intimated an important feature of the Islamic 

legal system as it had come to exist in his day, namely, that there was a 'genetic' 

relationship between th efa tw a  and the hukm, whereby the latter descended necessarily 

from the former. This was a result of the transformation from the regime of ijtihad to the 

regime of taqlid, by virtue of which judges no longer enjoyed jurisdiction of law but had 

instead to rely on the fatwas upheld in their respective guilds. The problem of confusing 

th efa tw a  with the hukm  was thus not wholly an isolated one but rather a widespread 

tendency that resulted from the very structure of the system itself.

41 See above, p.94-5.
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I first entered my study of the Tamyiz under the influence of a number of ideas 

gathered from primary but mainly secondary sources on Islamic law. Chief among these 

was the notion that Islamic law constituted a system of "judge-made law," "Cadi-justice," 

as it has been called by some.42 Emile Tyan, for example, in the most extensive work on 

judicature to date had written,

... l'inexistence d'un organe de legislation, devait avoir sa 
repercussion sur le statut juridique du kadi et contribuer dans 
une tres large mesure a faire de lui, non pas simplement un 
organe d'application de la loi, mais aussi un organe de 
creation du droit.43

C'est un principe qui a toujours ete proclame, dans l'lslam 
sunnite, qui la source premiere de toute loi se trouve dans le 
livre saint, le Coran, et dans la Sunna du^Prophete et 
l'accord^de la communaute (Igma). Par consequent, on ne 
reconnaitre a personne, pas mSme au calife, un pouvoir de 
legislation. II devait resulter necessairement de la une 
extension exorbitante du pouvoir d'interpretation, surtout 
aux premiers siecles, camouflant un vaste et profond travail 
d'adaptation et creation, auquel les magistrats charges 
d'attributions judiciaires devaient participer dans une tres
large mesure.44

Then there was the locus-classicus o f Western scholarship, asserting a "separation 

between theory and practice" in Islamic law. As one leading scholar put it,

Inherent... in Islamic law — to use the term in the sense of 
the laws which govern the lives of the Muslims — is a 
distinction between the ideal doctrine and the actual practice,

42I should add that I had my own preconceived notions o f what judges in Islam did based on what judges in 
the American system do. I was al&> influenced by the view s o f  the German sociologist. Max Weber, who 
coined and described Islamic law with the unflattering phrase, "Cadi-justice." Following Weber's lead, this 
phrase cam e to be used by som e American legal scholars as a  catch-all for all system s where judges 
interpret (often abusively) the law. See, for example, Edgar Bodenheimer, Jurisprudence: the Philosophy o f  
the Lccw (Cambridge, Mass.: Harvard University Press, 1962), p .l 16-20, where he discusses the diatribes o f 
the American Legal Realist, Jerome Frank, who described American law as a  system o f  Cadi-justice in 
disguise. See also, John Makdisi, "Formal Rationality in Islamic Law and the Common Law ."Cleveland 
State L aw  R eview  , vol. 34, no. 1 1985-6, p.97-112, esp. 105-6, where W eber is  quoted, and Lawrence 
Rosen, The Anthropology o f  Justice (Cambridge: Cambridge University Press, 1989), p. 58ff., esp. p.59, 
where Weber's kadijusth  is  cited.
43Tyan, H isto ire , 1:107.
M lb id ,  1:12-13.
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between the Shari‘ah law as expounded by the classical 
jurists and the positive law administered by the courts....45

On these views, I pursued my study of the Tamyiz on the assumption that Muslim 

judges interpreted scripture, deduced the rules therefrom, and applied these, thus deduced, 

to the cases before them. Though guided by the interpretations upheld in the guilds of law, 

the content of a judge’s ruling was ultimately his own product and might differ 

substantially from the rules on the books. This notion o f the judicial function was 

confirmed by what I found in medieval Muslim manuals on judicature from the period prior 

to al-Qarafi, manuals which stipulated that one had to be a mujtahid, i.e., one qualified to 

interpret scripture directly, in order to serve as judge. To my mind, this meant that judges 

were charged with the task of interpreting scripture independently, unconstrained by the 

views upheld in the respective schools of law; the stipulation that they be mujtahids was to 

ensure the validity and correctness of these interpretive results. Taken as a whole, all of 

this gave the impression that the fatwa and the hukm were two tenuously related entities 

operating in two tenuously related orbs.

However, on this understanding, I was not able to make sense of al-Qarafi's 

manner of proceeding in the Tamyiz . For if both judges and muftis interpret the law, the 

distinction between the fatwa  and the hukm must be essentially that the interpretation of 

the judge is binding while that of the mufti is not. Under such an arrangement, it is 

conceivable that a problem of overturning valid rulings might result from a failure to 

acknowledge the authority of judicial interpretations; but it is not conceivable that this result 

from a failure to differentiate between the interpretation o f the mufti (the fa tw a )  and the 

interpretation of the judge (the hukm ), particularly where Zayd is clearly distinguishable as

45couIson , History, p. 3. This doctrine o f  the separation between theory and practice is cited also in 
Tyan, Histoire, 1:9, where he attributes it to Snouck-Hurgronje (1857-1936). It can also be found in 
Schacht, Intro, p.2, and passim.
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judge and ‘Amr as mufti. By analogy to the American Constitutional system (where 

judges do interpret law) it would make sense to attribute such a problem to a failure to 

recognize the authority o f Supreme Court rulings; but this failure would not blur the 

distinction between these rulings and the legal counsel given by a lawyer; nor would it 

justify describing this difference as "so subtle that I have found no one able to pinpoint and 

explicate it with precision.” (F.2:106)

Meanwhile, further examination of works on judicature written closer to the period 

of al-Qarafi and after indicated that a fundamental change had befallen the judicial function. 

Interpreted in this new light, the Tamyiz came to indicate that the role of a judge was 

simply to determine the existence of facts, which had been identified as legal causes 

(asbabls. sabab ) and which activated specified legal rules (ahkam/s. hukm ). This was 

done on the basis of the judge’s interpretation of the courtroom evidence (hujjah) presented 

in the case. The identity of these legal causes and rules, however, had been predetermined 

by the jurisconsults of the guilds. In other words, on questions of law, judges did not 

interpret, they merely chose. The interpretation chosen was at its origins of course a fatwa . 

And it was here, namely, in the failure to recognize the effect of the judge's choice on this 

theretofore fatwa  that al-Qarafi found the seeds of the main problem of the Tamyiz.

A. The Judicial Function: From Ijtihad to Taqlid

1. Ijtihad  Required of all Judges

The clearest indication that a change befell the judicial function emerges when one 

compares descriptions of that function before the 7th/13th century with those that appear 

after the 7th/13th century. In the two al-Ahkam al-Sultaniyah works of the 5th/l 1 th 

century ShafTi, al-Mawardi (d.450/1058), and the Hanbali, Abu Ya‘la (d.458/1065), both 

of whom served as judges in Baghdad, one of the necessary qualifications of a candidate 

for judgeship is that he be a mujtahid. This means, according to al-Mawardi, that he be
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...knowledgeable of the rules of the religious law. And his 
knowledge of these includes knowledge of their sources 
(usuluha ) and training in the various branches of positive 
law. And the sources of the rules of the religious law are 
four: 1) knowledge of the Book of God, such that yields a 
correct understanding of the abrogating and abrogated 
(verses), the univocal and the allegorical, the universal and 
the specific, and the summary and detailed verses it contains;
2) knowledge of the Sunnah of the Prophet — God's 
blessings and peace be upon him — including his statements 
and his actions, the manner in which these have been 
reported, i.e., via many incongruent channels (tawatur), or 
via small numbers of isolated reporters (ahad ), their status 
as sound or unsound, and whether they were connected with 
a particular event or not; 3) knowledge of the manner in 
which the Pious Ancestors understood the law, including 
both that upon which they agreed unanimously and that upon 
which they differed, so that he can follow them in their 
consensus, and exercise his personal judgment (ijtihad) in 
matters on which they differed; 4) knowledge of analogy 
(qiyas ), which entails extrapolating from enunciated and 
agreed upon maxims rulings for specific cases not spoken to 
directly by the sources. This is in order that he be able to 
find his way to knowledge of the correct ruling for cases 
confronting him, and that he be able to distinguish truth from 
falsehood. If he obtains perfect mastery o f these four 
sources, he becomes thereby a mujtahid in the religion.
And it becomes then permissible for him to give legal 
opinions and to preside as judge, as it becomes permissible 
for one to petition him for a legal opinion or to serve as 
judge. But if he is deficient in any of these in any way, he is 
not to be considered a mujtahid, and it is neither permissible 
for him to give legal opinions nor to serve as judge.46

In his version of the al-Ahkam al-Sultaniyah, Abu YaTa cites the same

qualifications and explains them in almost the exact same terms 47 Elsewhere, in his Adab

al-Qadi, a work devoted exclusively to judicature, al-Mawardi confirms these requirements

-*6A1-Mawardi, al-Ahkam al-sultaniyah, p.63. Al-Mawardi adds that, "If he relies on taqlid and issues a 
correct or incorrect ruling, his taqlid is null and void and his ruling rejected, even i f  it is substantively 
c o r r e c t . F o r  an earlier version of_ these qualifications^see Abu Bakr Ahmad b. ‘Umar b. Mahir al- 
Shaybani, better known as al-Khassaf, Kiiab adab al-qadi, ed. Farhat Ziadeh (Cairo: American University 
Press, 1978), p.29. ’ * '
47Muhammad b._al-Husayn b. Muhammad b. Khalaf b. Ahmad b. al-Fana’, betterknown as Abu Y a‘la", al- 
Ahkam al-sultaniyah, ed. Muhammad Hamid al-Faqi (Beirut: Dar al-Kutub al-‘Ilmiyah, 1404/1983), p.62-3.
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more emphatically. In fact, he devotes an entire section specifically to the invalidation of 

taqlid :"al-taqlid wafasaduh .',48

Al-Mawardi insists that it is incumbent upon all judges to rule according to their 

own ijtihad , even if they are followers of a particular school, such as that of al-Shafi‘i or 

Abu Hanifa 49 If a judge's interpretation of scripture leads him to a conclusion that 

contradicts that of his Imam, he is to discard the view of the latter and rule according to his 

own ijtihad .50 Al-Mawardi cites an objection by "some of the jurisconsults," to which 

"some of our [Shafi‘i] partisans have given support," to the effect that the schools of law 

have settled down {qad istaqarrati 'i-yawma madKahibu 'l-fuqaha’ ) and it is therefore not 

permissible for a judge to go against the view of his school.51 He also cites a view 

attributed to Abu Hanifa, according to which judges have the choice of either ruling on the 

basis of their own scriptural interpretations, or ruling according to the interpretation of one 

more versed in the law, either from among their contemporaries, or bygone members of 

their school.52

Al-Mawardi rejects these views and insists that under no circumstances is it 

permissible for a judge to perform of taqlid of another, even if this other is more 

knowledgeable than he.53 As proof, he adduces a hadith of the Prophet in which the latter 

sent the Companion, M u‘adh b. Jabal, to Yemen to serve as judge, asking him, "On the 

basis o f what shall you rule?" "The Book of God," replied Mu‘adh. "And if you do not

48AI-Mawardi, A dab, 1:269-73.
& Ibid , 1:644.
5®Ibid, 1:644-5. This underscores the fact that in the pre-Qarafian period, to be a follow er o f  an Imam 
meant to be a follow er o f  his method (.usul), the application o f  which might lead one to conclusions that 
differed from those o f  the Imam; m adhhab  was during this period more synonymous with lariqah  , i.e.. 
way, or method. By al-Qarafi's time, however, to be a follower o f  an Imam meant to be a follow er o f  his 
conclusions reached on the basis o f  his application o f  his method. In a word, m adhhab  by this time had 
com e to mean positive legal doctrine. See below, p .l39ff.
51 Ibid, 1:645..
52ib id , 1:645-6.
53 Ibid, 1:647.
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find an answer there?" "Then by the Sunnah of God's messenger." "And if you do not 

find an answer there?" "Then I perform ijtifiad, and I spare nothing in the cause thereof." 

To this the Prophet responded, "Praise be to God, Who has guided the messenger of the 

messenger of God to that which pleases the messenger of God."54

This, argued al-Mawardi, was proof positive that a judge must exercise his own 

independent judgment, and that once he does so it is not permissible for him to follow 

anyone else.55 Additional arguments adduced by al-Mawardi include the following.

It is not permissible for anyone who is able to rule according 
to his_ own independent judgment to rule according to the 
ijtihad of another, by analogy to a situation wherein the 
judge himself is the most knowledgeable.55

And it is not permissible for those who share the_ability to 
exercise independent judgment to perform taqlid  of each 
other — even if one is more knowledgeable than the other— 
by analogy to the case of exercising independent judgment in 
order to find the direction of prayer.57

And because for any m ujtahid  for whom it is not 
permissible to perform taqlid of an equally knowledgeable 
counterpan, it is not permissible to perform taqlid of one 
more knowledgeable, just as is maintained in the case of the 
mufti.58

And because the taqlid that is impermissible for the mufti is 
impermissible for the judge, equal in effect to (the 
impermissibility of) performing taqlid of another in the face 
of univocal scripture 59

54Ibid.
55Ibid.
5 t lb id ,  1:647-8.
57 Ib id , 1:648.

58 Ibid.
591 bid. See also ibid. 1:269-73.
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Al-Mawardi accepts the view that judges should seek the counsel of knowledgeable 

jurists on difficult questions of law.60 But this counsel, he maintains, is only advisory, 

and in the end a  judge must always rule according to his own lights.

He is not commanded to seek counsel in order for him to 
perform taqlid. thereof. Rather, he is commanded to do so 
for two reasons o n ly : 1) in order to gain access to probative 
evidence not in his possession; the one giving counsel may 
know of a Sunnah which has escaped his attention; and 2) so 
that he may gain a clearer understanding of the methods of 
ijtihad, by debating with them, and so that he may gain the 
keys to unlocking subtle meanings. For in the coming 
together of ideas via debate, clarification and discovery reach 
their apogee. It is for this reason that he is commanded to 
seek counsel.61

*

AI-Mawardi’s distaste for allowing muqallids to serve as judge is also echoed in 

the al-Mustasfa of al-Ghazzali (d.505/1 111). However, having lived a generation later, al- 

Ghazzali could not deny that non-mujtahids might and did ascend the bench. His attitude, 

however, was that this was only "out of the necessity of the times."62 Normatively 

speaking, a judge had to be a mujtahid .63

The Hanbalite, Ibn ‘Aqil (d.513/1119) also indicates that ijtihad was a requirement 

forjudges, at least up to his time. In his Kitab al-Funun, he records a disputation between 

himself and a Hanafi opponent over the possibility of the extinction of mujtahids. The 

Hanafi opened with the following pointed question.

Where are the mujtahids? This question closes the gate of 
judgeship (babu 'l-qada'). 64

60 ibid. 1:260-1.
611 bid . 1:268.
b-Al-Musiasfa", 2:384.
63Ibid, 2:34*3-4.
64Citcd in Wael Hallaq, G ate, p.21. Hallaq's translation.
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Ibn ‘Aqil fires back with the following response.

[I]f the gate of judgeship is closed because it is required that 
the judge be a mujtahid, then the gate is (also) closed 
because you claim that the ruling (hukm) of the non-mujtahid 
judge is not valid until certified by a mujtahid. If you claim 
that mujtahids are not extant and if you need a mujtahid to 
guide judges and if you do not hold rulings to be nowadays 
invalid ... then the mujtahid whom you need to validate the 
ruling of the non-mujtahid disproves your claim concerning 
the inexistence of the mujtahid.65

Careful examination of this exchange reveals that in the mind of both Ibn ‘Aqil and 

his opponent ijtihad remained an absolute requirement for all judges. Time appears to be 

wearing away at the ideal, but the requirement itself has not been completely abandoned.

The view of al-Mawardi and Abu Ya‘la is continued in still a later work by the great 

Hanbalite, Ibn Qudamah al-Maqdisi (d.620/ 1223). In his al-Mughni, he states explicitly 

that a necessary qualification for judgeship is that the candidate "be of the people of ijtihad" 

{an yakuna min ahli 'l-ijtihaid ).66 This is satisfied by his mastery of six things: the 

Qur'an; the Sunnah; consensus; differences of opinion among the scholars (kh ila f); 

analogy {qiyas); and the Arabic language.67 Ibn Qudamah insists further that since it is not 

permissible for a mufti to be a muqallid it is a fortiori not permissible for a judge to be one; 

for the ruling of a judge is more binding (akad ) than a mufti's fatwa  , 6 8  Moreover, Ibn 

Qudamah insists,

It is not stipulated that he (a judge) have mastered those 
questions of positive law laid down by the mujtahids in their 
manuals. For these questions were resolved by (these) 
jurists after they had reached the rank of ijtihad. It cannot,

65Ibid, p. 21-2. Hallaq's translation.
66Al-M ughni, 9:40.
67Ibid, 9:41.
6SIbid.
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therefore, be incumbent upon this judge (to know these 
questions) while he is just coining into this rank.69

afc

These views, all taken from the period prior to al-Qarafi, indicate clearly that during 

this period it was the charge of judges to interpret scripture direcdy, deduce the legal rules 

therefrom, and then apply these rules to the cases before them. The legal aspects of a 

judge's ruling were thus his own product, the result o f his unfettered exercise of ijtihad . 

However, as we move closer to the period of al-Qarafi, an important change appears to take 

place.

2. Ijtihad  No Longer Required

In his Adab al-Qada\ Ibn Abi al-Dam (d.642/1244) makes the following statement.

According to the doctrine of our Imam [i.e., al-Shafi‘i], a 
precondition of a valid appointment to judgeship is that the 
candidate be a mujtahid mutlaq . And to be so is to master 
the Qur'an, the Sunnah, consensus, analogy, the views of 
the scholars, and the Arabic language.70

This is followed by a detailed explanation of this criterion, after the fashion of al- 

Mawardi and other representatives o f the tradition. Then he says:

Know that in our time these qualities are rarely found among 
any of the ‘Ulama’. Nay, there does not exist a mujtahid  
mutlaq  in all the world. This is despite the fact that the 
scholars (of the past) laid down the books of exegesis,

69Ibid . Ibn Qudamah, following al-Ghazzali, also held that a candidate for judgeship did not have to a 
m ujtahid  in all areas o f  law. His view  w as that ijtih ad , as a  potential, was not indivisible but could be 
divided into separate parts. One might thus be a m ujtahid  in contracts but not in criminal offenses. 
Likewise, one might be a mujtahid in contracts o f  sale but not in those o f  usus or marriage. See also, al- 
Ghazzali, al-M ustasfa, 2:384.
70Adab a l-qada\ p.36.
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hadith, positive law (fiqh ), analogy, jurisprudence (u su l), 
positive branches (furu *), and (the results of) their investiga
tions into the status of narrators, their critiques (jarh ) and 
confirmation (ta ‘d i l ) of them, uncovering their biographies, 
to the point that these scholars filled the earth with works 
which they compiled and innovated, and it became thus easy 
for the jurisconsults to acquire and memorize these things 
and to extract from them legal rulings, and to gain all of this 
by memorizing that which the scholars of the past toiled tire
lessly to acquire. And despite this, there does not exist in a 
single spot on earth a mujtahid mutlaq, nay, not even a 
mujtahid in the madhhab  of an Imam, whose views are 
considered authoritative extrapolations (wujiih mukharrajah) 
in the madhhab of this Imam.71

Ibn Abi al-Dam then offers his explanation — couched mainly in eschatological 

terms — for the disappearance of mujtahids. He then returns to the subject of the qualified 

judge in his day.

We return now to the subject at hand. Our [ShafTi] partisans 
have asked: "A mujtahid in a single m adhhab , may he 
preside as judge and give fa tw asV  There are two views. 
And my opinion — after all that has been said — is that 
absolute and restricted ijtihad (al-ijtihad al-mutlaq wa al- 
muqayyad) were preconditions only in the early period (az- 
zamanu 'l-aw w al) during which every locale contained a 
group of upright mujtahids capable of serving as judge and 
giving legal opinions. As for this time of ours, the earth 
having been emptied of these scholars and the times made 
vacant of them, a decisive decision must be taken, and it 
must be affirmed absolutely that the appointment of one who 
may be described as knowledgeable in the madhhab of one 
of the Imams is valid. And to be so is to be familiar with the 
major part of the larter’s madhhab  , his stated views, the 
opinions extrapolated on the basis of these, and the views of 
his disciples; knowledgeable of all of this, with a fine 
intellect, a healthy disposition, and sound thinking, com
mitting the m adhhab  to memory, being correct (in his 
citation thereof) more often than not, capable of calling to 
mind the statements of the Imams and of extracting the 
intended meanings from the expressions handed down (on 
their behalf); familiar with the methods of investigation 
(.turugu ’n-nazar ), and of weighing probative evidence 
(tarjihu ’l-adillah ), possessing mastery o f analogy; quick
witted, astute, capable of handling probative sources, o f 
setting them up, arranging them, and adducing them for

111 bid, p. 37 .
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controversial (mukhtalaf f i h i ) rulings; skilled at weighing 
probative sources one against the other.

It is one who possesses these attributes — no less — whose 
appointment to judgeship is valid in these times o f ours.
And in these times, when men of this calibre are rarely 
found, it must be declared openly that their judicial rulings 
are to be enforced, their appointment to judgeship held valid, 
and their fatwas accepted.72

In his Tabsirat al-Huklcam, Ibn Farhun cites the views of a number of scholars who 

lived after al-Mawardf but before al-Qarafi who confirm the position of Ibn Abi al-Dam that 

mujtahids no longer existed and that ijtihad was no longer a requirement forjudges: Al- 

Mazari (d.536/1141), the great Sicilian jurist o f the Maliki school, asserted that in his 

time," There does not exist exist in all the wide expanses a master-jurisconsult (muftin 

nazzar) who has reached the rank of ijtihad." 73 "But", al-Mazari cautions, "To prohibit 

muqallids from serving as judge would lead to the dismantling of the religious law, cause 

unrest, strife, and conflict. And (allowing) this (to happen) finds no support in the 

Law."74 These muqallids, according to a certain Abu Bakr al-Tartushi (d.566/1170), were 

not competent to interpret scripture directly. Instead, he insisted, in no uncertain terms, 

"Their Qur'an is simply the madhhab of their Imam” (innama mushafuhum madhhabu 

imamihim ).75

a. A l-Q arafi and M uqallid  Judges 

The above citations reflect what appears to have been a change that had been 

developing since the 6th/12th century. By the time of al-Qarafi and his Tamyiz the 

transformation from ijtihad to taqlid was all but complete. This is reflected in a number 

of statements in the Tamyiz itself.

7-Ib id , p.41.
73Tabsirat, 1:27.

Ibid.
75/bid, 1:29.
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First, in responding to a question about the qualifications for judgeship, al-Qarafi 

completely ignores the stringent requirements cited by al-Mawardi and Abu Ya‘la in their 

respective al-Ahkam al-Sultaniyah works. In particular, the requirement that a candidate be 

a mujtahid is conspicuously missing.

Question: What qualifies a person to originate binding 
decisions, which must be enforced and may not be 
overturned, in cases involving disputed questions of law 
{ccyyu shay'in yujfdu_ 'l-insana ahliyataan yunshi'a hukman 

f i  mawatini l-khilafi fa  yajibu tanfidhuhu wa la yajuzu  
naqduhfl Is such the right of simply anyone, or is there a 
specific entitlement (sabab khass) to this right? And what is 
this specific entitlement? Is there only one such entitlement, 
or are there many types? (T.156)

Response: There is no disagreement among the scholars that 
such is not the right of everyone. Rather, such is the the 
right only of one who has obtained a specific entitlement. 
And that entitlement is the receipt (from an authorized 
authority) of a specific jurisdiction (al-wilayah al-khassah). 
(T.156)

Second, al-Qarafi asserts that all muftis — and therefore candidates for judgeship in 

his day -  were muqallids. In his response to Qu. no. 3, he analogizes the function of the 

mufti to that of a translator-interpreter who translates the words of his patron to those who 

do not understand the latter's speech. (T.29) The patron served by the mufti is God. The 

subjects to whom he translates are Muslims who do not understand various aspects of 

God's speech. God's speech is of course His reveladon.

This analogy applies, however, only if the mufti in question is a mujtahid . If, on 

the other hand,

he is a muqallid, as is the case in our time, then he is simply 
a representative of his Imam on behalf of whose conclusions 
he communicates to those seeking legal counsel. (T.29) 
(emphasis mine)
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Similarly, al-Qarafi adds, if this muqallid is a judge, he may

give judgements based on the view most widely subscribed 
to (al-mashhiir) in his guild, even if he does not know this 
to be the view best substantiated by the evidence (al-rajih), 
following in this the view of his Imam, just as he follows the 
latter in his fatwa . (T.79)

This of course violated the rule of old, according to which, as a mujtahid, a judge 

had always to rule on the basis of the strongest scriptural evidence (al-rajih ) and to apply 

the view which he believed to be most sound.76

Finally, al-Qarafi states openly that the legal content of a judge's ruling must find 

precedence in the views of one of the recognized Imams.

The view embodied in the ruling of a judge must be the view 
espoused by a recognized Imam (which is itself deduced) on 
the basis of sound scriptural evidence.... (T.31)77

b. After al-Qarafi

There is evidence from the 8th/14th century to the effect that by that time the regime 

of taqlid had become institutionalized.

In his collection o f responsa, Taqi al-Din al-Subki (d.756/ 1255) indicates that the 

legal content of a judge's ruling had to be the fatwa upheld in his guild. This occurs in al- 

Subki's response to a question concerning the propriety of a certain rhyming cliche, "The

76Cf., for exam ple, al-M awardi, above, p.120. See, however, below , p .208-11, where al-Qarafi’s 
indecision concerning the rule on applying the most sound (al-rajih ) as opposed to the most widely 
subscribed to (al-mashhur) is discussed.
77A1-Qaraf?s statements on the absence o f  mujtahids is apparently more descriptive than prescriptive, 
although he is obviously an advocate o f  the regime o f  taqlid. His responses to Qu. no.22 (T.79) and Qu. 
no. 24 (T .84-5) admit the possibility o f the existence o f mujtahids, as do . his statements_his Sharh 
Tanqih al-Fusul, p. 450. A lso, it should be noted that there are no references in any o f  al-Qarafi's works to 
a "closing o f  the door o f  ijtihad " (insidad bob al-ijtihad. ghalq Bab al-ijtihad, etc.).
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judge dictates, while the mufti hallucinates" (al-qadi yufti wa al-mufti ya.hd.hi ),78 by which 

was meant that the judge obliges absolutely, while the mufti does not. Al-Subki responds 

that this is a "difficult" phrase and that one who uses it wantonly takes a chance on falling 

into disbelief. For the mufti is God’s representative after the Prophet; far, then, be his 

pronouncements from mere "hallucinations"!79 As for judicial decisions, al-Subki goes on 

to indicate that in his time they were still perceived as the genetic offspring of the fatwas of 

the respective guilds.

The mufti makes clear the ruling of God, and he is the 
inheritor o f prophethood (nubuwwah  )80 This applies 
when he gives a response in accordance with the truth. 
God, the Exalted, has said: "Say, God gives you counsel 
(allahu yufiikum ). The judge (on the other hand) is the one 
who adjudicates and obliges, according to the dictates o f the 
fa tw a .

The mufti is highest; the judge follows him. And if there 
should occur a difference between the two, it would be due 
only to differences in ijtihad applied to the (various) 
fatwa[ s]. For the judge must always follow  the fatwa o f  his 
Imam — if  he is a m u jta h id , or the fa tw a  of another 
[m ujtahid-]urist in the school o f his Imam] if he is a 
muqallid. 81 (emphasis mine)

In his Tabsirat al-Hukkam , Ibn Farhun (d.799/1396) indicates that judges in his 

day were muqallids and as such were bound to the views of the respective guilds. Citing 

the view of the Maliki, Ibn ‘Abd al-Salam (d.749/1348), Ibn Farhun agrees that

One should not, in these times of ours, appoint muqallids 
who are not capable of distinguishing and choosing the

78Abu al-Hasan Taqi al-Din ‘A li b. ‘Abd al-Kafi al-Subki, F a tw a  al-subki, 2 vols. (Cairo: Maktabat al- 
QudsT, 1365/1937), 2:543.
~^lbid. _
80By prophethood al-Subki is referring not to the receipt o f revelation (w ahy  ) from God, but to the 
prophetic_office o f  conveyor (m uballigh) o f God's w ill to creation. This idea is apparently taken over from 
al-Qarafi (see Tamyiz , p .96 ff.) as is suggested by al-Subki's verbatim quoting o f  the latter throughout the 
latter part o f the third volume o f  his al-Ibhajfi Shark al-Minhaj, which he co-authored with his son, Taj al- 
Din. See al-Ibhaj f i  shark al-minhaj, 3 vols., ed. Sha‘ban Muhammad Ismail (Cairo: 1402/1982).
^ I b i d . One notices here that the mujtahid fo llow s his Imam , and that ijtihad  is applied not to scripture 
but to the fa tw a  o f one of the Imams, which under the old order was itself the result o f  ijtih a d .
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strongest of the various views [upheld in the guild]. For 
such an ability still exists, albeit rare. As for the rank of 
ijtihad, it has disappeared from the West (al-maghrib ). 82

Ibn Farhun indicates further that m ujtahids, such as Abu Bakr ibn al-‘Arabi 

(d.543/1148), Ibn Rushd (d.595/1198), al-Bajf(d.495/1101), and Ibn ‘Abd al-Barr 

(d.463/1071) were "non-existent in these times of ours, both in the East and West."83 He 

goes on to lament that the scholars of the past had laid down instructions forjudges who 

were mujtahids but that the function of muqallid-judges had been ignored and that he would 

have to devote words to that topic in a later section of his book.84 In the later section to 

which he refers, Ibn Farhun treats the various definitions of "most widely subscribed to" 

{al-mashhur ) and "weightiest," or "best substantiated" {al-rajih ). This was part of an 

effort to instruct muqallid-judges on how to identify these two types of opinions, since, in 

the absence of ijtihad, judges were bound to these two categories of views.85 One notices 

in his discussion o f these terms that there is a seemingly new conflict between the jurist as 

individual and as member o f the guild. 86 One notices also that the word ijtihad quietly 

takes on a second meaning: Under the old order it meant to apply the methods of 

interpretation and application developed under the discipline of Usui al-Fiqh to scripture 

directly. Here, under the regime of taqlid, it comes to refer to the application of these 

methods to the responsa of the mujtahid-Imams.

c. The Adab al-Qadi Genre

The transfer from the regime of ijtihad to that of taqlid is also reflected in a parallel 

development in the Adab al-Qadi genre of legal writings. A comparison between the

82T absirat, 1:26.
83Ib id  , 1: 25.
S4The above-mentioned_AbiTBakr al-Tartushi had dealt with judicature in a work o f  his entitled "Ta 'liqat al- 
K h i l a f But, Ibn Farhun laments, "Sheikh AbuBakr's statements were about mujtahid-judges; he did not 
treat the issue o f muqallid-judges, a s is  the case in our d a y I b i d .  (emphasis mine)
^5See below , p .208-11, "The Judge’s Choice in M ukhtalaf Fihi Cases: Rajih or M ashhur ?"
86See below , p. 173-4.
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formal structure of these works on judicature written prior to the 7th/13th century with 

those written from the 7th/13th century on reveal a fundamental change in their intended 

design. To take one example, al-Mawardi's (d.450/1058) Adab al-Qadi is for all intents 

and purposes a work on Usui al-Fiqh, with all the appurtenances thereof, including 

chapters on the Qur'an, the Sunnah, consensus, analogy, linguistic conventions, and so 

forth. This work is designed to teach judges how to interpret scripture, deduce rules, and 

apply these to cases. However, beginning with Ibn Abi al-Dam’s (d.642/1244) Adab al- 

Qada', and continuing through Ibn al-Kinani's (d.767/1325) al-’Iqd al-Munazzam li al- 

Hukkam, 87 Ibn Farhun's (d.799/1396) Tabsirat al-Hukkam, al-Tarabulusi's (d.844/ 

1440) M u'in al-Hukkam, and Ibn Shihnah's (d.882/1477) Lisan al-Hukkam f i  Ma'rifat al- 

Ahkam ,88 works on judicature assume the form of statute manuals, books designed to 

provide judges with the rules already deduced on the basis of one o f the recognized 

schools. This, again, was a confirmation of the new order, according to which the judicial 

function was recognized as being not one of interpreting scripture directly and deducing 

rules therefrom but rather one of choosing and applying rules already deduced by the 

jurisconsults of the guilds of law.89

3. A Tentative Hypothesis

Any attempt to uncover fully the forces that produced these developments w'ould 

require much more study than space allows here of this clearly crucial period. However, a 

number of facts produce in my mind an outline, albeit sketchy, of a possible explanation. 

To begin with, one means of arriving at the cause of an occurrence is to look to its effect. 

In effect, the transfer to the regime of taqlid removed jurisdiction of law from judicial

87Ibn Salman al-Kinani, Kitab al-'iqd al-munazzam li al-hukkam fimayajri bayna aidihim min al-'uqud wa 
al-af}kam, 2  vols. (Beirut: Dar al-Kutub a l-‘IImiyah, n.d.). On the margin o f an edition o f  Ibn Farhun's 
Tabsirat.
88AbtTal-Walid Ibrahim ibn Abi al-Yaman Muhammad ibn Abi al-Fadl, better known as Ibn al-Shihnah, 
Lisan al-hukkamfi ma'rifat al-ahkam (Cairo: Musiafa"al-Babi al-Halabi and sons, 1393/1973), appended to 
al-Tarabulusi's Mu'in, beginning on p. 216.
89Another parallel development is the displacement o f  legal principles (usul) by legal precepts (qawa'id). 
See below, p. 166.
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competence; no longer were judges authorized to adjudicate cases on the basis of their own 

interpretations of scripture. It is conceivable that this was the ultimate goal, i.e., to prevent 

judges, and through them the central power, from interpreting God's law, the better to 

avoid tampering and legal opportunism.

That there was a deep mistrust of being taken into the service of the government via 

the office of judge is apparent from the inception of the office itself. As early as the 

2nd/8th century, Abu Hanifa (d. 150/767), to take just one example, was repeatedly beaten 

and died in a prison cell to which he was taken following his refusal to accept the post.90 

So consistent and vehement were such refusals that in a study of this topic N. J. Coulson 

was moved to write;

... from the very number of these stories [of refusals] and 
the seriousness with which they are recorded it is certain that 
there did exist during this early period a fairly widespread 
and deep-rooted dislike, if not dread, of the office of qadi. 91

Judgeship, at its origins, had been a political appointment presided over by the 

Caliph and later the Sultan. For those rulers whose preoccupation with political expediency 

left them none too tolerant of the principled constraints of law, it provided a means of co

opting the latter into their service. Given that the interpretations of judges in the early 

period were inviolate (kullu mujtahidin m usib), the most effective means of countering the 

excesses of the more pliant among them would be to disallow judges altogether from 

interpreting the law, holding them instead to the views upheld by the guilds. The problem 

with this solution, however, would be how, in the absence of political power, to enforce it.

WShadharat, 1:228.
91 Coulson, D octrine, p. 17.
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A distinction should be made at this point between power and authority. The 

government had the authority to appoint judges and the power to back the rulings handed 

down by its appointees. But it did not have the authority to invest these rulings with 

orthodoxy; it could not determine what was legally correct and what was not. This 

authority rested in the hands of the jurisconsults, the heirs of the Prophetic office; and it 

extended to the judge only by virtue of his being recognized by the fuqaha' as a qualified 

interpreter of the law, a mujtahid . To withdraw this recognition and divest him of this 

status would in effect divest his rulings of authority. Herein lay the solution to the dilema.

That this is what was at stake is indicated clearly in the statements of Ibn ‘Aqii's 

Hanafi interlocutor, as well as those of Ibn Abi al-Dam. The remark o f Ibn ‘Aqii's 

opponent, it will be recalled was, "Where are the mujtahidsl This question closes the gate 

of judgeship."92 Ibn Abi al-Dam, on the other hand, went to great lengths to defend the 

authority o f the rulings of non-mujtahids 93 This was a clear indication that under ordinary 

circumstances such rulings had no authority. Earlier, al-Mawardi (d.450/1058) had stated 

unequivocally that even if a ruling was substantively correct, if the judge relied on taqlid , 

his ruling was null and void and had to be rejected. 94 But perhaps most significant of all 

was Ibn Abi al-Dam's eschatological explanation for the "disappearance" of mujtahids.95 

For this explanation disguises the action of the jurisconsults, as it disguises also the fact 

that it was aimed primarily not at judges per se but at the central power. However, rather 

than risk confrontation with the government, this maneuver by the jurisconsults forced the 

latter to accept as an ordained fait accompli a new job description for a position that had 

been created originally by the government itself.

92See above, p.122. Note also that Ibn ‘Aqii's response reflects the notion that the authority o f  a judge's 
ruling was contingent upon his being a mujtahid or being backed by one.

93Scc above, p. 125-6. _
9^Al-Ahkam ai-sultaniyah, p. 63.
9^In his "Was the Gate o f Ijtihad Closed," p. 20, W. Hallaq discusses the appearance o f the phrase "insadda 
babu i-ijtihEd " and the fact that it conveys no idea as to who actually closed the gate.
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The regime of taqlidL was the jurisconsults' answer to the government's ongoing 

attempt to co-opt the law. By withdrawing recognition from would-be mujtahid-judgts, 

they forced the latter to rely upon the views of the recognized Imams, the mujtahids par 

excellence.96 In this way judges ceased to be an effective tool in the hands of the 

government.

At the same time, this move proved to be a helplessly blunt instrument. While it 

was aimed primarily at the central power, it placed crippling constraints upon the 

jurisconsults themselves, forcing even the most able among them to do in the dark what 

had been all along their very raison d'etre. Moreover, withdrawing recognition from 

would-be mujtahids had to be done with tongue in cheek; for no one could conceal the fact 

that there were jurists who had mastered the discipline of Usui al-Fiqh, such mastery of 

which would qualify anyone as a mujtahid .97 If, it had to be asked, a jurist was capable 

of applying the methods of Usui al-Fiqh to the legal doctrines of the eponyms, what was 

to stop him from applying these to scripture itself? This question brought disquiet to many 

and remained a source of lasting tension for some time to come.98 Indeed, at bottom, it 

was this very question that brought al-Qarafi into conflict with his esteemed teacher, al-Tzz 

ibn ‘Aba al-Salam.

960 n  "laqlidL," see below, p. 136-7. That judges are_bound to the view s o f  their school has been asserted 
before by Schacht, Intro, p. 196, and Juynboll, Kadi, p. 201. However, Juynboll appears to compress the 
entire run o f  Islamic legal history into a single static picture. He does not take account, for example, o f the 
explicit pre-6th/12th century position to the effect that judges had to rule according to their own ijtihad , 
even if  this meant going against their eponym and their school. Schacht, on the other hand, points out that 
judges in the early period ruled according to their own interpretations, asserting that the early judge "took 
over the seat and the wand o f  the [pre-Islamic] hakam." Intro, p. 24. In his Systematic Section, he states, 
"Judgment must be given according to the doctrine o f  the school o f law to which the teTdi belongs." Ibid , 
p. 196. However, Schacht does not indicate when, how, or under what circumstances this change took 
place. In his preface he states that he based his Systematic Section on Bergstrasser's Grundzuge des 
islamischen Rechts. Bergstrsser’s work was essentially a translation o f  parts o f  the Multaqa al-Abhur of 
Ibrahim al-Halabi, who died in 956/1549, i.e., centuries after the Islamic judge took over the pre-Islamic 
kakam 's wand. _  _
97Recall, for example, the criteria of al-MawardT Abif Ya‘la, and Ibn Qudamah. See above, p.l 18-24.

98For more this problem and various responses to i t , see below, p. 173-4.
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*  *  *

The transfer from the regime of ijtihad to the regime of taqlid removed jurisdiction 

of law from judicial competence. This brought about a genetic relationship between the 

fatwa  and the hukm, as judges were now bound to the views upheld in their respective 

madhhab- guilds. It was this genetic relationship that led to the confusion between the 

fatwa  and the hukm , leading to violations of two-tiered orthodoxy, as disputed rulings 

came to be treated as if they were disputed legal opinions. Al-Qaiafi's effort in the Tamyiz 

is thus to clarify the distinction between the fatwa and the hukm in order to safeguard the 

provisions of two-tiered orthodoxy, according to which the views of each madhhab-guild 

are both orthodox and protected, both as legal responsa and as judicial decisions. This he 

achieves through enlisting to his service the khabar / insha' dichotomy maintained in 

medieval Muslim thought. In addition, he introduces the doctrines of "taking the 

perspective of the other" and "giving the specific precedence over the general" as fail-safe 

reinforcements.
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Part Two 

Chapter Four 

The Fatwa : The View of a Madhhab

General Remarks

In pan one o f this study, I attempted to show that the Tamyiz was written in 

response to a specific problem in 7th/13th century Egypt. This problem had evolved, 

however, out of the broader context of what I believe to have been a transformation from a 

regime of ijtihad to a regime o f taqlid, by virtue of which the madhhab took on a corporate 

nature, and judges were denied jurisdiction of law. Al-Qarafi's perception of this problem, 

along with his proposed solutions, have now been treated in full. 1 My aim in the 

following two chapters shall thus be toward a more detailed description of 1) the view of a 

school of law and the mechanism through which it is established, and, 2) the judicial 

process and the function of judges in the time of al-Qarafi. The first of these topics shall be 

treated in the present chapter. The second shall be taken up in chapter five, following 

which I shall return, in my concluding remarks, to the fate of al-Qarafi’s campaign in 

defense of two-tiered orthodoxy.

I. On the Vocation of the Mufti in al-Qarafi's Time

There are two classes o f jurisconsults in Islam. The first includes those who 

interpret scripture directly. These are the mujtahids, the most important of whom are the 

eponyms of the four orthodox schools. According to al-Qarafi, this class of jurisconsult no 

longer existed in his day,2 and the function of legal practitioners was thus limited to that 

undertaken by those of the second category, the muqallids. Muqallid-}\msconsu\xs do not

^See, however, m y concluding remarks, below, p.223-5, where I discuss the ultimate failure o f al-Qarafi's 
campaign, and the fact that the problem o f  Ibn bint al-A ‘azz was resolved ultimately via state intervention. 
-S e e  above, p.127-8.
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interpret scripture directly but rely instead upon the interpretations of the mujtahid -Imams. 

This practice of following the Imams in their interpretations is known as taqlid.

A .T aq lid

The term, "taqlid" is the verbal noun of the transitive verb, "qallada," literally, "to 

place something around another's n e c k . "3 The Prophet is reported to have used the verb in 

this sense, saying, "Do not place cords around their [i.e., the horses] necks" (la tuqalliduha 

hi 'l-awtar ).4 According to Ibn Badran, one explanation of this order was that the Arabs 

used to believe that such tying cords around the necks of horses would protect them from 

ill affliction. The Prophet thus forbade them from doing so in order to disabuse them of 

this false belief. 5

As a technical term, taqlid  is used by thefuqaha’ with the basic meaning of 

"accepting the view of another without (scriptural) proof of its validity."^ It has been 

suggested that this usage was derived from the above-cited practice of the pre-Islamic 

Arabs in which they tied cords around the necks of animals for protection from ill omens7 

On this understanding, taqlid in its technical sense would seem to carry the notion of 

accepting the view of another on the belief that such will exonerate one before God.

3See,_for example, ‘Abd al-Qadir b. Badran, Nuzhat al-khattar al-'attar, 2 vols. (Cairo: Dar al-Fikr al- 
‘ Arabi, no date), 2:449. The Nuzhah is a commentary on Ibn Qudamah's Raw dal al-Nazir wa Junnai ai- 
Muriazir on usul al-fiqh .
^ I bid 
51 bid.
&Ibid, 2:450. On this definition Ibn Badran points out that there can be no taqlid o f the Prophet, since his 
statements are themselves proof.
7Ibid.
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B. O n the Justification for T aqlid  

According to al-Qarafi, taqlid was not wholly the acceptance of another’s view 

without any proof of its validity. One might not know the specific proof, but consensus 

had guaranteed that the conclusions of the mujtahid-Imzrns were all valid and sanctioned by 

God. In his Shark Tanqih al-Fusul al-Qarafi states:

Every legal ruling (hukm  ) is certain (m a'lum  ), because 
every legal ruling is supported by consensus. And that 
which is supported by consensus is certain. Thus, every 
legal ruling is certain. And we say that every legal ruling is 
supported by consensus because there are two categories of 
rulings: 1) universally agreed upon — and these are 
(obviously) supported by consensus; and 2) those 
concerning which there is disagreement. But here there is 
consensus to the effect that whenever ( the propriety of) a 
ruling reigns predominate in a mujtahid 's mind, that ruling 
is the ruling of God^both for that mujtahid and whoever 
follows him via taq lid .... (S. 18)

To illustrate his point, al-Qarafi adduces a syllogism in which the middle term is 

Malik's position on the necessity of rubbing (tadlik) when performing ablution.

The necessity of rubbing during ritual washing appeared, 
without doubt, we must assume, as the correct view to 
Malik. Everything that appeared to Malik to be correct is, 
without doubt, God's ruling, according to consensus. 
Thus, the necessity of rubbing is, without doubt, God’s 
ruling. (S. 19)

This notion, again, lay at the basis of two-tiered orthodoxy and the corporate status 

subsequently acquired by the guilds of law. For, according to al-Qarafi, taqlid was valid 

precisely because it was the acceptance of the views of the eponyms on the understanding 

that they were correct, ipso facto  . It was, again, this line of thinking taken to its extreme 

that raised the ire of al-Tzz ibn ‘Abd al-Salam, Ibn Qudamah, and other representatives of
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the old school who insisted that all views were subject to scrutiny via the never-ending 

process of ijtihad,8

II. Taqlid and  a l-Q arafi's  D octrine o f  P u re  Law

It is common practice to translate taqlid  as "blind following," or "servile 

imitation."9 These adjectives tend to divest the institution of any sophisticated aspects it 

might possess, as it also imputes to Muslim jurists the acceptance of straight-forward non

thinking. For his part, al-Qarafi has a very particular and restrictive understanding of 

taqlid, on the basis of which it may described as "following," but it is certainly not a blind 

activity, and still less is it exclusive of independent reasoning.

A . "M adhhab  Pure Law

The key to understanding al-Qarafi’s restrictive concept o f taqlid  lies in his 

restrictive understanding of "madhhab," not in the sense o f the guild or association, but in 

the sense o f legal doctrine. For, according to al-Qarafi, taqlid is valid only where its 

object is a constituent of a mujtahid 's madhhab . Madhhab, it turns out, is pure law, i.e.. 

law in the strictest sense of the term, exclusive of all para-and non-legal elements.

In Qu. no. 37 of the Tamyiz, al-Qarafi is asked to define those aspects of the 

doctrines o f the Imams in which it is legitimate to follow them via taqlid : "What is the 

meaning of 'Malik's madhhab' and the 'madhhab ' of other scholars [i.e., eponyms] in 

which they may be followed via taqlid ?" (T.194) The questioner goes on to indicate that 

he is aware of a number of doctrines of Malik in which it is not permissible to follow him 

via taqlid . This is not because these doctrines are substantively wrong, but rather because 

they are not the proper object of taqlid ; for example, views on usul al-fiqh or usul al-din

8See, for exam ple, above, p. 120, and p.75-6 for the view s o f a l-‘Izz and Ibn Qudamah.
9See, for exam ple, G. Makdisi, R ise, p. 199.

R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

1 4 0

may not be made the object of taqlid . (T.194) In other words, al-Qarafi's interlocutor is 

aware that the area in which taqlid may be legitimately practiced has fixed limits, as he 

seems also to know that, properly speaking, taqlid is confined to questions of law, strictly 

speaking. His problem, however, is that he is not quite able to give an exact definition of 

law, and to clarify the distinction between law and non-law (i.e., between madhhab and 

non-madhhab ).10

In his response, al-Qaiafi confirms the suspicion of his interlocutor and goes on to 

give his definition of law proper (i.e., madhhab  ). According to this definition, the 

madhhab of an Im lm  is limited to five things: 1) the legal rules which make up the 

branches of positive law and which have been deduced on the basis of ijtihad (al-ahkam al- 

shar ‘iyah al-furu‘tyah al-ijtihadiyah) ;  2) the legal causes (asbab /s .sabab) which activate

1 OThe full question put by al-Qarafi's interlocutor reads: "What is the meaning o f  'Malik's madhhab' and the 
'madhhab ' o f  other scholars [i.e., eponyms] in which they may be followed via taqlid ? If you say, 'That 
which they say which is true and correct', this is made problematic by statements o f  theirs such as 'one is 
half o f  two,' and all other statements that relate to mathematics and other rational sciences. And i f  you say, 
'That which they say which is true and correct concerning religious matters, including those things o f  which 
the Lawgiver has commanded that w e acquire knowledge,' this statement is invalidated by the cases o f  usul 
al-din and usul al-fiqh. For while these are matters o f  which theLawgiver has commanded that we acquire 
knowledge, it remains nonetheless impermissible to perform taqlid o f Malik or anyone else regarding these 
things. If you say: 'Malik's madhhab ' and the 'madhhab' o f other scholars who are followed via taqlTd 
consists o f  the branches o f  positive law (al-furu' ),' I respond: 'If you mean all o f  the branches o f  positive 
law, your statement is invalidated b^the case o f  those branches which are known, a priori, to be a part of 
the religion (al-ma'lumah mina 'd-dini bi 'd-darurah), such as [the obligation to perform] the five prayers, 
and to fast the month o f Ramadan, the prohibition on lying, fornication, stealing, and the like. For there is 
no place at all in these matters for taqlTd , because their status is already known by necessity. And it is 
im possible to have taqlid in matters that are already known by necessity to be a part o f  the religion. For 
the learned and the laity are equal in their knowledge o f  these. Yet, these things remain a part of the 
branches o f  positive law.

If, on the other hand, you mean only some o f  the branches o f positive law, how, then, is this portion to be 
determined? Moreover, even i f  you clarify the manner by which this portion is determined, you will still 
not have realized your goal. For your definition w ill remain underinclusive in that it will not comprise the 
legal causes (asbab /s. sabab), and prerequisites (shurut /s.shart) in which you follow the scholars by way 
o f  taqlid . Indeed, legal causes and legal prerequisites are not the same as legal rules (ahkam /s .hukm ). 
And for this reason, the ̂ scholars have said: "Legal rules belong to that portion o f  God's address which is 
prescriptive (khitab taklif), while legal causes and prerequisites belong to that portion which is descriptive 
(khitabwad' )".

And it is because o f  questions such as these that w e find hardly any o f  the lesser jurisconsultsable to 
respond definitively when asked to define the madhhab o f their Imam whom they follow via taqlid . And 
this applies equally to the followers o f  all the madhhabs. See Tamyiz, p. 194-5.
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these rules; 3) the legal prerequisites (shurut /s. shart) to the application of these rules; 4) 

the legal impediments (mawani' /s.mani‘ ) to the application of these rules; and 5) the 

various forms of courtroom evidence (hijaj /s. hujjah ) by which the occurrence of these 

rules, causes, prerequisites, and impediments is established. (T.195)

1. The C onstituents of Pure Law: Definitions

The first four constituents o f "madhhab " are known in the parlance of Usul al-Fiqh 

as al-ahkam al-shar‘iyah /s.al-hukm al-shar‘i, i.e., legal rulings, or statuses. The hukm 

shar'i is further divided into two categories: 1) prescriptive rulings (al-ahkam al-taklifiyah) 

and 2) descriptive rulings (al-ahkam al-wad'iyah ). The hukm identified by al-Qarafi as 

the first constituent of madhhab  is the hukm ta k lifi. The remaining three are ahkam  

w ad'iyah .

a. H ukm  S h a r‘i

The hukm shar'i establishes in religious terms the status of specific human actions 

towards specific things. It speaks not to the essence of things in themselves but only to the 

propriety of specific human actions towards them.l 1 For example, a hukm shar'i would 

not state that pork is forbidden; it would state rather that eating pork is forbidden; looking 

at pork or smelling it would not be included in this prohibition. Each hukm shar'i thus 

involves a prescribed or proscribed act, plus a status. In the Sharh Tanqih al-Fusul, al- 

Qarafi defines the hulcm shar'i as

God's sempiternal speech addressed to persons of maturity 
and sound mind (mukallcf) in which He commands them or 
grants them an option concerning the performance of some 
act. (S.67)

1 iT his point is made forcefully by al-Ghazzali in his al-M ustasfa, 2:377: "(Some) jurisconsults have erred 
sim ply because they understood legal statuses (ahkam  ), such as perm issible and forbidden, to be 
descriptions o f  the essence o f  things (a 'y a n ) in themselves, just as a group thought that good and evil ( al- 
husn wa a l-qu bh ) described the essence o f  things."
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1. H ukm  T a k lifi

The hukm taklifi comprises those ahkam shar‘iyah that involve direct commands 

of the the sort, "Do!" or "Do not do!," or options of the form, "You may do,” or "You may 

choose not to do." It consist of five categories: 1) obligatory (wajib ); 2) forbidden (haram); 

3) recommended (mandiib ); 4) disapproved (makruh ); and 5) neutral (mubah ). (S.68) 

When failure to perform an act incurs punishment from God, the act is recognized as 

obligatory, and there is an obligation (w ujub) to perform it. When failure to eschew an act 

incurs punishment, the act is recognized as forbidden. When God, or by extension, His 

prophet, issues a command, "Do!," but failure to comply does not incur punishment, 

performance of this act is recognized as recommended. When there is a countermand 

whose non-abstention is not punished, eschewing the act is recognized as disapproved. 

Whenever neither the performance nor non-performance of an act incur punishment, the act 

is recognized as neutral.(S.67-71) Performance of obligatory and recommended acts are 

rewarded by God, as is abstention from forbidden and disapproved acts. Neutral acts incur 

no reward, just as they incur no punishment.

The hukm taklifi is religio-legal (shar'i ): it defines the status of actions strictly in 

religious terms, concerning itself only with how one who performs them is to be received 

by God in the Hereafter. It is 'positive' (far ‘i ) in that it is connected with concrete practical 

matters, as opposed to universal principles and theoretical postulates. It is derivative 

(ijtihadiyah ) in that it is connected neither with universally agreed upon matters, nor those 

that are known, a priori, to be part of the religion.

2. H ukm  W ad‘f

The hukm w a d 'i , including the sabab, shart, and m ani‘ , entails not prescriptive 

commands of the type, "Do!," or "Do not do!," but rather directives o f the type,
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"Whenever "X" occurs my ruling (hukm taklifi ) is "Y""; or, "If "A" does not obtain, even 

if "X" does, my ruling is not "Y""; or, "If "Z" obtains, even if  "X" obtains, my ruling is 

not "Y"". According to al-Qarafi, the hukm wad'i is referred to as wad'i (i.e., positive), 

because, "it is something which God has posited in His law, in contradistinction to those 

things which He has commanded His servants to perform .... (S.79) It is defined as

That which necessitates that a legal ruling (hukm taklifi) be 
applied, or that it not be applied. That which necessitates 
that it be applied is the legal cause (sabab) [by its presence]; 
that which necessitates that it not be applied is the legal 
prerequisite (shar\ ) — by its absence -- and the legal 
impediment (mani‘ ) -- by its presence. (S.70)

To illustrate: The legal ruling governing theft is that amputation of the hand is 

obligatory. However, the value of the stolen property must exceed a certain amount, 

known as the nisab, or quota. In addition, the property claimed stolen cannot have been 

left out in the open without safe-keeping measurements {hirz) nor willfully delivered into 

the possession of the alleged thief. 12 Now, legally speaking, an act of theft constitutes a 

legal cause (sabab ), activating the ruling, "amputation of the hand is obligatory." Exceed

ing the quota, however, is a legal prerequisite (sh a rt) that must be fulfilled before this 

ruling can be applied. Similarly, if the property was left in the open or willfully delivered 

into the possession of another who subsequently absconded with it, the legal ruling, 

"amputation is obligatory" could not be applied. These things constitute, therefore, legal 

impediments, mawani' /s.mani‘ to the application of this ruling. Clearly, of the three 

ahkam wad'iyah, the legal cause is primary; the other two come into play only after the 

initial occurrence of a legal cause is assumed.

!2See Ibn Rushd, B idayat, 2:334.
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b. Hijaj Is. Hujjah 

The final constituent of al-Qarafi's "madhhab " is the various forms of courtroom 

evidence (hijaj Is hujjah) relied upon by judges. In order to establish the existence of a 

legal cause, prerequisite, or impediment, judges must rely upon recognized forms of 

admissible courtroom evidence. Such forms include, forensic evidence or proof 

(bayyinah ), swom oaths (yamin ), confession (iqrar ), and the like. 13 The type of 

evidence required in each case will depend on the matter under review. For example, in 

order to establish an act of adultery, four male eye-witnesses are required. A marriage, on 

the other hand, may be proven via the testimony of two male witnesses, or one male and 

two females. A legal cause in cases involving money matters, according to Malik, may be 

established on the basis of the testimony of a lone witness joined by the plaintiff s swom 

oath.

B. "Madhhabu Malik" vs. "Madhhabu 'l-Ummah"

Each constituent of al-Qarafi's "madhhab " may be the object of consensus or 

disagreement. There is consensus, for example, that damaging another's property is a legal 

cause Csabab) obliging reimbursement (T.196); but there is disagreement over the status of 

a single instance o f suckling from the same wet-nurse as a legal cause rendering marriage 

between two people forbidden (on grounds that they are foster relatives); Malik held that a 

single instance was a legal cause; al-Shafi‘i held that it was not. (T. 196-7) Similarly, there 

is consensus that maintaining an amount of wealth in excess of the minimum quota (nisab ) 

for one year (h a w l ) is a prerequisite (s h a r t) to the obligation to pay obligatory alms 

(zakat). (T.197) But there is disagreement on whether the presence of a male guardian

l^For a more detailed list o f  recognized forms o f  evidence, see below, p.204.
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(wali ) to represent the bride is a prerequisite for a valid marriage. Abu Hanifa, for 

example, held that it was not. 14

Consensus on a constituent of "madhhab" represents the madhhab of the Ummah, 

and is referred to as the mujma‘ ‘alayh . (T.199) The madhhab o f an eponym is simply 

his position on any constituent of "madhhab" which is not universally agreed upon, even 

if he is joined in his opinion by other mujtahid-Imams. Thus, for example, a single 

instance of nursing as a legal cause forbidding marriage is the madhhab of Malik; a single 

instance not forbidding marriage is the madhhab of al-Shafi‘i. However, the presence of a 

male guardian as a prerequisite to a valid marriage is the madhhab of Malik, al-Shafi‘i, 

and Ahmad b. Hanbal. It is Abu Hanifa's madhhab that the presence of a guardian is not 

required.

C. Orthodox Law

Al-Qarafi’ s restrictive definition of "madhhab " provides working definitions of 

both law, properly speaking, and orthodoxy, legally speaking. Law, properly speaking, is 

limited to legal rules, causes, prerequisites, impediments, and courtroom evidence. Ortho

doxy, legally speaking, consists of two tiers: mujma‘ ‘alayh (universally agreed upon), 

and mukhtalaffih  (disputed). This manner o f conceptualizing the law introduces two 

important negative categories, namely, "non-legal” and "illegal". Non-legal applies to 

matters that fall outside the perimeters of "madhhab." Illegal applies to views that fall 

outside the two tiers of orthodoxy, mujma‘ ‘alayh and mukhtalaffih  , even though they 

may pertain to questions of law properly speaking. This, and especially the issue of legal 

versus non-legal, has important implications for jurisconsults in performing taqlTd . For 

jurisconsults are limited strictly to questions o f law. Judges too are affected by this

14See Ibn Rushd, B idayat, 2:7.
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restrictive concept o f law in that they may impose as binding rulings only those views 

already recognized as orthodox law.

III. Proper versus Im proper T aq lid

Further on in his response to Qu. no. 37, al-Qarafi takes up the issue of improper 

taq lid . Here the problem is not one of muqallids following their Imams on questions that 

fall outside the perimeters of madhhab', the problem, rather, is that they often fail to 

distinguish between what is legal concerning a constituent cf madhhab and what is factual. 

The result is that they often follow the eponyms on views that are actually matters of fact

According to al-Qarafi, as God's translator-interpreters, mujtahids have only 

jurisdiction of law. This is because scripture itself addresses only questions of law. This 

is brought out clearly in al-Qarafi's al-Furuq, where he describes scriptural evidence as the 

sources for determining if a thing carries a particular ruling, or qualifies as a legal cause, 

prerequisite, impediment, or valid form of courtroom evidence (adillatu mashru'iyat al- 

ahkam . . . ) .  (F. 1:128) These are contrasted to the sources for determining the occurrence 

of these things, what he refers to as the "adillatu wuqu'i 'l-ahkam, ayy, wuqu'i asbabiha 

wa husuli shurutiha wa 'ntifa' i mawani'ha ." (F. 1:128) On this distinction, al-Qarafi 

states at one point:

The jurisconsult does not give information about the 
occurrence of a legal cause which activates a legal rule; he 
gives information only on the sta tus  of a legal rule 
[including causes, prerequisites, etc.] as a legal rule.
(F. 1:11) (emphasis added)

To illustrate the difference between the sources of law and the sources of fact, al- 

Qarafi cites the example of the sun’s passing its zenith as a legal cause necessitating 

performance of the noon prayer. That the sun's passing its zenith is a legal cause is estab
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lished by the verse, "And establish prayer at the sun's decline (from its meridian)." 

[Q. 17:83] But the sources by which one may determine the sun’s actual passing its zenith 

are numerous; al-Qarafi cites some fourteen different ways, means, and instruments, 

including the use of an astrolabe, shade-measuring instruments, and the breath-rate of 

certain animals. He notes that while the sources of law are finite, numbering around 

twenty, the sources of fact are infinite (ghayru munhasirah) and may increase in number 

with man's increase in technological know ledge.^ He notes further that while God has 

stipulated the sources to be relied upon for the determination of every rule, He has not done 

so for the determination o f every fact, even those facts that have legal implications, such as 

the sun's passing its zenith. (F. 1:128)

This distinction between law and fact, or between the status of things and their 

actual occurrence, has important implications for taq lid . For according to al-Qarafi, not 

only are m uaallids restricted, in following their Imams, to the five constituents of 

"madhhab they are also restricted to following the latter in what they say concerning the 

status of a thing as a constituent of m adhhab, in contradistinction to what is said 

concerning the occurrence of this thing. This becomes extremely significant when one 

considers that much of what is handed down by the eponyms contains an admixture of 

scriptural interpretations and assessments of facts to which these interpretations were 

applied. This raises the danger on the part of muqallids of confusing law with fact and of 

accepting as authoritative everything that has been handed down. It is indeed this very 

practice that is condemned by al-Qarafi as an improper exercise of taqlid.

Know that when we perform taq lid  o f the scholars
concerning legal causes, we do so only as regards the status

' 5 For an interesting thesis by a modern scholar based on this notion, see Ahmad Muhammad Shakir, 
Awa'il al-shuhur al-'arabiyah hal yajuzu shar'an ilhbatuha bi 'l-hisab al-falaki; bahth jadid hurr (The 
Beginnings o f  the Arabic Months; Is it Permissible According to the R eligious Law to Establish Them on 
the Basis o f  Astronomical Computation?: A N ew  Independent Study) (Cairo: Dar al-Hidayah, 1939).
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of these legal causes as legal causes -- not as regards their 
actual occurrence. There is indeed a difference between 
Malik's statement, "Engaging in homosexual relations 
necessitates stoning," and his statement, 'JSo and so 
committed a homosexual act" We perform taqlid. of him in 
this first statement, but not in the second. Rather, this 
second statement falls into the category of testimony 
(shahadah ). If  three other upright witnesses testify along 
with Malik, the ruling is established; if not, it is not. And in 
this regard, the testimony of any other upright witness 
would be absolutely equal to that o f Malik. His status as a 
mujtahid is o f absolutely no consequence in this regard. 
Nor is the status of any of the other mujtahids. (T.201)

Al-Qarafi complains that there are a number of views that have been erroneously 

adopted by the followers of the Imams owing to their failure to distinguish law from fact. 

He bids his reader to take careful notice of this problem; "for it is a pitfall into which many 

a jurisconsult has fallen." (T.206) As an example of such instances of improper taqlid, he 

cites a controversy surrounding the legal status of agricultural lands and public works left 

standing when Egypt was conquered by the Muslims.

According to Malik, agricultural lands and public works of lands conquered by

force ( ‘anwatan) are charitable trusts endowed for the benefit of the generality of Muslims.

As such, no private property rights may be obtained over them, nor may they be sold,

rented, nor made the object o f claims of preemption (sh u fa h  ). (T.207) It was also

Malik's view that Egypt had been conquered by force. (T.207) Now, based on these

opinions, some Maliki jurists and judges in al-Qarafi’s time ruled that it was forbidden to

sell, rent, or claim preemption rights over the agricultural lands and public utilities in

Egypt. (T.211) Al-Qarafi took issue with this position and argued that it was inadmissible

on the following grounds:

Their taqlid o f him (Maiik) in that the ruling on selling, 
renting, and claiming rights o f preemption over such lands is
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"forbidden" (tahrim ) is a proper taqlid ; for such is a taqlid 
concerning a legal category (hukm ) . ^

And their taqlid  of him in that a territory which has, been 
conquered by force receives this ruling is a proper taqlid ; for 
such is a taqlid concerning a legal cause's status as a legal 
cause (sabainyatu sababin).

But their taqlid  of him in that forced despoilment and 
conquest occurrec[ in Egypt or Mecca is an improper taqlid ; 
for this is a taqlid  concerning the occurrence o f a legal 
cause. (As such), no rulings are to be based on this taq lid , 
neither in general nor with regard to any specific case.
(T.208)

Malik's statement, "Egypt was conquered by force," is not a statement of law. It is 

rather a 'para-legal' statement, dictum, as it were, a learned opinion which is not legal in 

the strict sense but which has legal implications. As dictum, it is not a constituent of 

"madhhab " and thus neither probative nor protected as orthodox law. It is therefore not 

permissible to perform taqlid of Malik in this regard, and statements of law made on the 

basis thereof are invalid. ̂

IV. T a q lid  and Independent Reasoning

Al-Qarafi’s restrictive concepts of "madhhab" and taqlid and his insistence on 

separating legal from para-legal elements circumscribes significantly the area in which 

taqlid may be legitimately practiced. One important consequence of this is that independent

16ln other words, assuming the fact o f  forced despoilment, selling, renting, and preemption receive the 
ruling "forbidden," as opposed to "neutral," or "disapproved.”
17lt is interesting that the taqlid  condemned in som e o f  the writings o f  the modem reformist, Muhammad 
•Abduh, fits exactly this description o f  improper taqlTd. In his Al-Islam  din a l-'ilm  wa al-madarnyah  
(Cairo: Sina li al-Nashr, 1986), p .145, ‘Abduh cites the shameful case o f  a student w ho had petitioned 
admission to al-Azhar as a beneficiary o f  a  particular charitable trust The question arose as to whether the 
student's home country w as included among those covered by the waqf. The Shaykh o f  the riw aq  was 
informed that according to the books o f  geography the student's country was covered. To this the Shaykh 
replied, "I do not accept the contents o f  these books; nay, the only acceptable thing to me is the statement 
o f a jurisconsult (among those who have died) to the effect that this country is included in this geographical 
designation and that the donator o f  this w aqf designated the people o f  this area as its beneficiaries!"
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reasoning is not wholly obliterated by taqlid but is rather allowed its proper place alongside 

it. A few examples in this regard will demonstrate my point.

In the Bulghat al-Salik, an 18th century Maliki manual still used at al-Azhar 

mosque-college, it is stated that the corpses of dead insects that do not have "running 

souls" (nafsun jariyah ), i.e., blood does not flow from them when they are crushed, are 

not ritually impure (najis), as dead animals (maytah ). Among the list of insects given are 

fleas, Now, on al-Qarafi's doctrine, to accept that dead animals from which blood does 

not flow are ritually pure would be a proper exercise of taqlid. However, that fleas fall 

under this category would be determined by observation and or scientific inquiry, both of 

which a follower of Malik may have greater knowledge than he. Thus, in determining the 

status of a substance into which has fallen a dead flea, a muqallid would rely both upon 

taqlid and independent reasoning. By way of taqlid, he would deem dead insects that do 

not have "running souls" ritually pure. By way of independent reasoning, he would 

determine whether or not fleas fit this description.

!8ln what is still an influential view , J. Schacht equated taqlid with the absence o f  independent reasoning, 
describing it further as the "unquestioning acceptance o f  the doctrines o f the established schools and 
authorities." Intro , p.71. (emphasis added) "Doctrine" was apparently Schacht's translation o f  madhhab. 
This understanding, however, according to al-Qarafi, is overinclusive; for there may be many 'doctrines' 
espoused by the Imams that are not a part o f their madhhabs. And, as such, these extra-legal "doctrines," 
may not be properly made the object o f  taqlid . Moreover, since "madhhab" does not encompass para-legal 
matters, w hose resolution is essential to the application o f  the law, independent reasoning is not fully 
obliterated by taqlid but is, rather, bound to exist alongside it. Against the view  o f  Schacht, W. Hallaq 
argued that there was never a closing o f  the door o f ijtihad, nor, therefore, a  regime o f  taqlid . He points out 
that a number o f  later jurists disagreed with the "doctrines" o f  their eponym s, and argued further that 
analogy (qiyas), which he sees as the backbone o f ijtihad, was practiced throughout. See W. Hallaq, Gate . 
On my reading o f  the Tamytz, my response to Hallaq would be that the existence o f  these things does not 
prove that ijtihad never ceased to exist. First, a muqallid may differ with his Imam on a "doctrine" that is 
para-legal 0£  non-legal and still remain a muqallid, as did al-Qarafi. Second, one may practice qiyas, as 
does al-Qarafi, and still remain a muqallid. My fundamental difference with Hallaq is that while he 
considers any use o f  the tools o f  usul al-fiqh to be an exercise in ijtihad, I do not consider this ijtihad in 
the proper sense unless these are applied to scripture directly. See above, p. 130. 
l^A l-Saw i, Bulghat, 1:17. For the list including fleas, see ibid, 1:19.
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Also in the Bulghat al-Salik, under the provisions of khiyar al-naqisah (option in 

the event of product defect), the maximum warranty on real estate is given as thirty-six 

days 20 If during this period the property shows a defect, the buyer has the right to revoke 

the sale. This thirty-six day allowance, however, was apparently the result of Malik's 

deliberation over how long, in order to be fair to both buyer and seller, a buyer should be 

given to inspect a property. This is suggested by the fact that according to the Malikis, in 

contradistinction to the Shafi‘is and Hanafis who grant only three days on all products, the 

warranty period differs depending on the nature of the product: ten days are allowed for 

slaves, five for clothing, and so on.21 Now, that an act of sale grants a buyer a warranty 

period is a question of law, resolved on the basis of scripture. But that the warranty period 

should be five, ten, or thirty-six days is a para-legal question resolved more on the basis of 

individual discretion than anything else. In a sale of a modem office building, for example, 

where the structure is complex and the expenditures massive, taqlid would bind a muqallid 

to acknowledge a warranty period under the provisions of khiyar al-naqisah . However, 

the duration of this period would be based on his individual discretion, which would allow 

him to grant what he believed to be a fair and sufficient amount of time.

A final example demonstrating muqallids' reliance upon independent reasoning 

involves those opinions handed down from the mujtahids in which they relied on custom. 

Custom, it seems, by its very nature, blurs the distinction between legal and para-legal 

issues, and heightens, therefore, the possibility of falling into improper practices of taqlid . 

This is brought out clearly in al-Qarafi's exchange in Qu. no. 39 of the Tamyiz , which 

opens with the following pointed question.

What is the correct view concerning those rulings found in
the madhhab of al-ShafrH Malik, and the rest, which have

20ib id . 2:47.
21 Ibid, 2:50. See also ib id , 2:47 for the position o f  the Shaft‘is and Hanafis.
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been deduced on the basis of habits and customs that pre
vailed at the time these scholars reached these conclusions?
When these customs change and the practice comes to 
indicate the opposite of what it used to, are the fa tw a s  
recorded in the manuals of the jurisconsults rendered thereby 
defunct, it becoming incumbent to issue fatwas based on the 
new custom? Or is it to be said, "We are muqallids. It is 
thus not our place to innovate new rulings, asjve lack the 
qualifications to perform ijtihad. We issue/anvas, therefore, 
according to what we find in the books handed down on the 
authority of the mujtahids."? (T. 231)

Al-Qarafi's response is emphatic: A ruling remains valid only as long as the custom 

upon which it was based remains in tact and retains the same implications it had at the time 

the ruling was originally reached.

Holding to rulings that have been deduced on the basis of 
custom, even after this custom has changed, is a violation of 
consensus and an open display of ignorance of the religion. 
(T.231)

Al-Qarafi cites several areas of law in which this principle should be observed with 

particular care: sale, intestate wills, oaths, profit sharing, presumption of innocence in civil 

disputes, divorce. He cites a number of instances where non-observance of this principle 

had led jurists to giving wrong and outdated fatwas which had lost their validity owing to 

changes in custom. The most striking example of this appears on the question of divorce.

In the famous Maliki opus, al-Mudawwanah, which was compiled in the 3rd/9th 

century, it is stated that if a man says to his wife, "You are forbidden to me" (anti ‘alaiya 

haram  ), or "You are devoid (of obligation)" {anti khaliyah ), or "You are exempt" (anti 

bariyah), or "I have given you to your family" {wahabtuki li ahliki), he actioned a triple, 

irrevocable, divorce, which could not be reversed by any subsequent claim of non

intention. On the basis of this entry, Maliki jurists in al-Qarafi’s time held that whenever a 

man uttered such phrases, he set in motion the same legal effects. Al-Qarafi protested that
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in 7th/l3th century Egypt these statements no longer meant what they used to and that 

people now used them without the slightest wish or idea that they had any legal 

implications. It was thus wrong, according to al-Qarafi, to impute legal force to these 

words.

You know that you do not find anyone using these phrases 
today for this purpose. On the contrary, whole lifetimes 
pass and no one hears anyone say to his wife when he wants 
to divorce her, "anti khaliyah," or "wahabtuki li a h l i k i No 
one hears anyone use these phrases today, neither to sever 
the marital bond, nor to designate the desired number of 
divorces. (T.238)

For al-Qanifi, the distinction was, again, between legal and para-legal. That God 

has granted husbands the right to initiate divorce is a legal question; it is thus permissible to 

follow the eponyms on this point. But God has not prescribed any particular formula for 

actioning this right. Rather, these are derived from the custom of the people, from pre- 

Islamic times down to the p r e s e n t . 2 2  in determining if a particular statement is a 

pronouncement of divorce, therefore, a muqallid must look not to the statements of the 

eponyms but to the contemporary practice of the people, to see which conventions have 

become predominate among them as formulae for divorce. Moreover, in making such a 

determination, a jurist must be careful not to confuse what is predominate in the minds of 

thcfuqaha' with what is predominate among the people. For a statement may have 

univocal meaning to a jurist owing to his specialized training and regular disputation in the 

law. (T.243) This, however, does not gain for it recognition as a formula for divorce. 

Rather, a statement acquires this status only when the people of a particular location make 

it their custom to use it as a legal formula, and only when they come to understand one

2 2 see  above, p. 106.
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thing only whenever they hear it, not according to the usage of the jurisconsults, but 

according to their own. (T.243)23

*  *  *

To summarize: Taqlid, according tq al-Qarafi, is permitted only on questions of law 

strictly speaking. Law consists of five components: legal categories (ahkam ), legal causes 

(asbab ) legal prerequisites (shurut) legal impediments (mawani' ) and the various forms 

of courtroom evidence (hijaj). Only when it pertains to a thing's status as a constituent of 

law is taqlid  valid; taqlid is not permitted where the question is one concerning the 

occurrence of a thing. Between the rules on the books and the outside world lies a certain 

dissonance, which must be overcome in order to know if and to what extent a rule applies. 

Since, however, jurisconsults enjoy only jurisdiction of law, pronouncements by mujtahids 

on such factual questions are not authoritative; nor is it proper for a muqallid to follow his 

Imam in this regard. It is true that, as jurisconsults, both mujtahids and muqallids must 

speak to these issues, in order for the law to be applied. The important thing, however, is 

that neither speaks authoritatively in this regard. Rather, where this dissonance affects a 

matter of religious observance ( ‘ib adc t ), its resolution is left to the individual 

c o n s c i e n c e . 2 4  Where the matter is one of a conflict of rights between individuals, judges 

are called upon to determine the f a c t s . 2 5

23 Another example in this regard might include the following. According to the Maliki school, foodstuffs 
that are also used for medicinal purposes may be exchanged in unequal amounts without this violating the 
ban on riba al-fadl, interest o f  increase. See Muhammad ibn Ahmad al-Dardir, al-Sharh a l-sagh ir  (on the 
margin o f  Bulghat a l-S a lik ), 2:24. However, what is customarily used for medicinal purposes varies from 
place to place, depending on the custom o f  the people. Thus, for exam ple, it would be wrong to state on 
the authority o f the custom o f  Egypt that it is illegal for Americans to trade in unequal amounts o f  tea. For 
tea is used among Americans as a medicament for the common cold, even if  it is not used for this purpose 
in Egypt.
24 in  other words, a layman may accept as law a jurisconsult's statement, "Hardship is a valid excuse to 
break one's fast," or "Small amounts o f  ritually impure substances impurify entire bodies o f  water," but he 
may not accept as law  his statements, "You have a hardship," or "This particular body o f  water is impure". 
These matters are left to the individual, as matters o f  observation and conscience. See also below , "On the 
Scope o f  the Judicial Process," p .l79 ff.
25See, however, "Discretionary Actions," below , p.189-93, where it w ill be seen that judges resolve via 
binding decisions only questions o f legal facts, not para-legal facts.
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V. Levels of Taqlid

According to al-Qarafi's al-Furuq, there are two types of taqlid : 1) verbatim 

transmission (naql) and 2) extrapolation (takhrij ). There are essentially two levels of 

verbatim transmission, naql and naql al-mashhur. This brings the total number of levels of 

taqlid to three. (F.2.T07-10)

The type of taqlid practiced will depend on the level of training of the practitioner, 

as well as the nature of the question posed. Novices practice verbatim transmission in 

response to basic questions which have been exhausted in the standard manuals of the 

guild. Those on the intermediate level practice selective verbatim transmission (naql al- 

mashhur ) in response to questions of a more complex nature, e.g., questions that have 

been previously treated but on which a standing diversity of opinion has been handed 

down. Those who have mastered the method of the mujtahid-lmzm extrapolate on the 

basis of the latter's madhhab and treat unprecedented questions never before addressed.

A.Verbatim Transmission:Naql

Verbatim transmission is the response when the question asked is perfectly symmetrical 

with its corresponding entry in the standard manuals and abridgments of the madhhab. The 

respondent transmits, verbatim, the content of the abridgment, and this is sufficient to 

subsume the question in all of its aspects. The qualifications of a jurisconsult operating on 

this level is that he have memorized some abridgment of the guild containing general, cut- 

and-dried, unqualified statements of law. These statements are often further elaborated, 

e.g., made specific (mukhassas ) or qualified (muqayyad ), in larger commentaries or 

monographs devoted to specific topics. Al-Qarafi stipulates that a student who has 

mastered such an abridgment must be certain that the question to which he is responding is
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exactly as that covered in the abridgment, "not similar to it, and not analogous to it; nay it 

exactly." (F.2:107) If it is believed that there may differences between the question asked 

and that covered in the abridgment, or that the information in the abridgment has been 

elaborated on in some other place, this student may not relate to his petitioner the content of 

this abridgment. Rather, the question must be handed on to a practitioner more versed in 

the law. The following example demonstrates this point.

In the single volume abridgment, Usul al-Futya f i  al-Fiqh ‘ala Madhhab aid mam 

Malik, of Muhammad b. al-Harith al-Kushani (d.361/971), it is stated,

If the husband and wife differ on whether the wife received 
her dowry, they are both to give swom oaths and the 
mamage is to be annulled, if it has not yet been 
consummated. If the marriage has been consummated, then 
the burden of proof falls upon the wife (al-qawlu qawlu 'z- 
zawj). 26

Now, a novice who has mastered this abridgment could respond to a question involving 

disagreement over dowry where the marriage had not already been consummated. But 

where the marriage had been consummated, it would be improper for him to assert that the 

burden of proof fell upon the wife. For this question has been elaborated elsewhere by the 

masters of the guild, and it has been proved that this applies only where it is the custom of 

a people that the wife always receives her dowry before the marriage is consummated, as 

was the case in Medinah during the time of Malik. If this is not the case, the burden of 

proof would fall upon the husband, since in the absence of indications to the contrary, it 

must be assumed that the dowry had not been paid. (T.233-4)

26Muhammad b. al-Hatith al-Kushani, Usul a l-fu tyafi al-fiqh 'a lam adhab al-imam malik, ed. Muhammad 
al-Majdub (Dar al-Arabiyah li al-Kitab, 1985), p.286.
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It is obviously not always clear that the information in a manual is deficient and in 

need of further clarification. As is clear from the present example, unpredictable changes in 

custom may without warning render an entry obsolete. It is perhaps here that the mentor- 

system alluded to in al-Qarifi's advice to jurisconsults takes on its greatest significance.27

B. Selective Verbatim TransmissiomiVa?/ al-Mashhur

The second level of taqlid, selective verbatim transmission, is practiced by the 

jurisconsult who is more advanced in his study than the novice, and qualified, therefore, to 

respond to questions of a more complex nature. This jurisconsult goes beyond the abridg

ments of the madhhab and acquires more elaborate knowledge, such as the manner in 

which general statements are specified or qualified, from monographs, private sessions, or 

detailed commentaries. Still, he has not mastered the method of his Imam. He does not 

know, for example, the exact sources and principles relied upon in every case; nor the 

consistency with which his Imam relied on these; nor does he know the rank accorded the 

various sources and principles, particularly where many of these may bear relevance to a 

single question; nor is he certain of the circumstances under which a source or principle 

may be set aside. Rather, he is only vaguely familiar with these issues, having picked up 

scant information on them in passing from fellows and teachers at the various sessions of 

fiqh. He is thus not qualified to extrapolate from treated questions solutions to untreated 

ones. Rather, he simply surveys the various views upheld in the madhhab on complex 

treated questions and transmits, verbatim, to his petitioner the view most widely 

subscribed to (al-mashhur )28 jn the guild. (F.2:107)

2 7 se e  above, p .50-1 , where I discuss the manifestations o f  rank within the guilds o f  law and al-Qarafi’s 
statement, "These latter expressions should be used only if  it is proper for the second mufti to authorize the 
first mufti to g ive  fa tw a s  (yu jizuh u ) or that he act as overseer o f  the latter's work, and the relationship 
between the two is  as that between teacher and student...." (emphasis added)
28<Dn the mashhur, see  below, p,167ff.
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The difference between the novice and the intermediate jurisconsult is that the 

novice treats basic questions on which there is little if any disagreement in the guild and 

which involve few if any variables; e.g., "Does vomiting break one’s fast,” "Is it 

permissible to sell things forbidden by the religious law, such as pork?" The intermediate 

jurisconsult, on the other hand, may go beyond these rudimentary questions to more 

complicated ones that evolve out of the helter skelter of everyday life. However, he 

himself does not actually resolve these questions. They are resolved by the master- 

jurisconsults on the third and highest level of taqlid, by way of analogy and the application 

of the methods of usul al-fiqh along with the relevant legal precepts (qawa'id ). The 

intermediate jurisconsult merely surveys these views and transmits the one most widely 

subscribed to in the madhhab.

C. Extrapolation: Takhrij

The third and highest level of taqlid is takhrij, extrapolation. Takhrij is primarily a 

process of analogical, deductive and inductive reasoning. It is via this process that the 

master followers of the Imams are able to resolve unprecedented questions.

The basic idea behind takhrij is that the method of an Imam is extractable from the 

aggregate of opinions expressed by him on individual questions of positive l a w . 2 9  Once 

this method has been mastered, one can predict his position on unprecedented questions 

and indicate this on his behalf. At the heart of takhrij lies the all important task of 

determining if the untreated question is analogous to a treated one. This entails a tripartite

29F or an earl^ exam ple o f  this see, Abu” al-Hasan ‘A li b. ‘Umar, _better known as Ibn al-Qassar, 
M uqaddimah f i  u$ul al-fiqh, where the author systematically deduces Malik's method based on jh e latter’s 
position on a number o f  individual questions. For example, the fact that on many questions Malik argued 
on the basis o f  m ursal hadiths (i.e.,those where a Successor or C o m p a n io n ed  not indicate who stood 
between him and the Prophet), such as preemption o f  partners (shufiat al-sharik  ) and the admissibility of 
the testimony o f  one witness joined by the plaintiffs sworn oath, indicated that m ursal hadiths were 
absolutely probative according to Malik's method o f  legal interpretation. See fol. 10, verso.
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operation: First, of all the attributes (awsaf Is. wqsf) inhering in the treated question, it 

must be determined which are efficient and to be considered, therefore, ratio essendi (‘ilal 

Is. ‘illah ). Second, the same must be done for the untreated question. Finally, the 

untreated question is subsumed under the appropriate legal category and accepted or 

rejected as a relevant constituent of law, according to the "madhhab" of the Imam.

1. Identifying Efficient Properties

In the Sharh Tanqih al-Fusul, al-Qarafi identifies eight methods for identifying 

efficient causes (‘ilall s. ‘illah ) . He cites five methods for proving properties inefficient 

Space allows here for only a superficial treatment of each.

The eight sources and methods for identifying efficient properties are :1) explicit 

statements (nass ); 2) verbal allusion (ima’ ); 3) appropriateness (munasabah ); 4) 

resemblance (shabah ); 5) coextensiveness/ coexclusiveness (dawaran ); 6) selective 

elimination (al-sabr wa al-taqsim); 7) induction (lard); and 8) extraction (tanqih al-manat).

Explicit Statements (nass ): The mujtahid states explicitly, "X is the ratio essendi." 
The muqallid thus knows that this is the efficient quality. (S. 390)

Verbal Allusion (ima*): A statement such as, "Murderers receive no inheritance from 
their victims," alludes to murder as the ratio denying an individual inheritance otherwise 
due. (S.390-1)

Appropriateness (munasabah): Here the ratio is identified as that which serves some 
public benefit (ma$lai]ah) or removes a harmful effect (mqfsadah). For example, benefit 
to the poor is identified as the ratio for the obligation to pay alms (zakat); its harmful effect 
on society is identified as the ratio for the prohibition on consuming intoxicants. These 
benefits and harmful effects are ranked according to the extent to which they benefit or 
harm society: absolutely necessary (daruri), necessary (hajji), and desirable (tatimmi). 
(S.391-4)

Resemblance (shabah ): Here a property is not of itself appropriate (munasib ) as a 
ratio but closely resembles or entails a property that is. For example, a murdered slave's 
property of being a murdered slave engenders of itself no specific ruling. However, he 
resembles property, and he resembles free human beings. Malik and al-Shafi‘f emphasize 
his resemblance to property and conclude that his murderer is liable for his doUar-value, 
even if this exceeds the amount of blood-money paid for a free person. Abu Hamfa, on the
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other hand, emphasized his resemblance to free men and held that the blood-money paid 
could not exceed that paid for free men. (S .394-6)

Coextensiveness/Coexclusiveness (dawaran ): Here the ratio is identified as that 
quality which is present wherever a particular ruling is present and absent where the ruling 
is absent For example, grape juice is forbidden if it ferments and thus intoxicates, but 
permissible if it does not Fermentation and intoxication are thus identified as the ratio. 
(S.396-7)

Selective Elimination (al-sabr wa al-taqsim ): This is also called takhrij al-manat 
(extracting efficient properties). The mujtahid-hnam does not identify the properties 
deemed to inhere in the treated case, nor does he identify the ratio. The muqallid thus 
catalogues the various qualities inhering in the treated case (sabr) and then decides, by 
process of elimination, which are efficient (taqsim ). The example given is that of the 
Prophet's prohibition on trading wheat in unequal amounts or with lapses of time between 
deliveries. The Prophet did not identify any qualities, such as wheat's being a fungible, 
sold by weight, quantity, etc. The mujtahids' identification of these_qualities and their 
subsequent selecting one as the ratio is an exercise in al-sabr wa al-taqslm, which involves 
the selective elimination of other inherent qualities. (S.397-8)

Induction (tard): Here it is simply noticed that wherever a property exists, a particular 
ruling exists, although the property cannot be isolated and judged on its own, because it 
does not clearly represent a benefit or harm to society. (S.398) An example of such might 
include the prohibition on eating pork.

Extraction (tanqih al-manat): This has two forms: 1) where the ratio is extracted from 
a number of identified properties via process of elimination; for example, it is reported that 
a Bedouin once came to the Prophet, beating his (own) chest, pulling out his hair, 
exclaimingt "I have perished, I have perished; I had relations with my wife during the fast 
of Ramadan." (S.398) The man's beating his chest and his pulling out his hair are 
eliminated, and coitus is identified as the ratio; 2) where the difference between treated and 
untreated entities are deemed inefficient and thus ignored. For example, the gender 
difference between male and female slaves is ignored, and the verse, 'To them [female 
slaves] applies half the punishment applied to free women," (Q.4:25) is applied to male 
slaves as well. (S.398-9/ S.388)

2. Proving Properties Inefficient

The five means of proving properties inefficient are: 1) inconsistency {naqd); 2) 

inefficiency ( ‘adarrui't-ta'thir, also called ‘aks); 3) incongruence {qalb ); 4) concession of 

inefficiency (al-qawlu bi al-mujab); and 5) dissimilarity (farq).

Inconsistency (naqd ): A quality suspected of being efficient is proved inefficient by 
showing that while it exists in one case that receives ruling X, it also exists in another case 
that does not receive this ruling. For example, by itself, confusing the agnatic relationship 
of children is proved inefficient as a full ratio by the fact that were a man to cast away his 
children at an age when they were too young to know their lineage, he would not receive 
the ruling governing adultery, although it has been said that confusing agnatic relationships

R eproduced  with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

1 6 1

is an efficient property in cases of adultery and fornication. Most jurists consider naqd an 
exercise in determining not if a property is efficient, but under what circumstances it is 
efficient Others have said that it is an exercise in uncovering impediments 0mawani' )  to a 
property's efficiency. (S.399-400)

Inefficiency (‘adamu ’t-ta’th ir ): Here a property is found to exist along with ruling 
X; the property disappears (in another case), yet the ruling, X, remains. The property is 
thus concluded to Ire inefficient For example, red wine, which is forbidden, has the 
property of redness and of being an intoxicant In white wine, the property of redness 
disappears, but the prohibition remains, showing that color is inefficient (S.401)

Incongruence (qalb ): Here the property suspected of being efficient is proved 
inefficient by its existence in two cases yielding mutually contradictory rulings. This 
method is used primarily as a means of defending one's own definitions and disproving 
those of an opponent. For example, if an opponent argues that fasting is required when 
performing i'tilcaf (seclusion), because j  'tikaf entails spending long periods of time in a 
holy place, one might respond that ‘Arafat is a holy place where one spends long periods of 
time (e.g., during pilgrimage), yet fasting is not required there. This disproves spending 
long periods at holy places as an efficient property necessitating fasting. (S.401-2)

Concession of Claimed Efficiency (al-qawlu bi 'l-mujab ): Here the thesis of an 
opponent is conceded, but it is argued that it does not necessitate the claimed ruling. For 
example, one might concede that horses are like camels in that they are ridden. But this 
does not prove that one must pay alms (zakat) on horses. Rather, only if they are used for 
commerce must alms be paid on them. Al-qawlu bi ‘l-mujab is actually a variation of naqd. 
(inconsistency). It is particularly relevant in treating cases that admit of compound efficient 
qualities (‘ilalmurakkabah). (S.402-3)

Dissimilarity (farq ): Here the difference between two entities is brought out, and it is 
shown that due to this difference a property that is efficient in the first case is not in the 
second. For example, the difference between sale and eleemosynary gifts is that sale 
involves remuneration whereas gift-giving does not. Thus uncertainty (gharar) about 
quantity or quality is relevant in sale but not in gift-giving, since in the latter case the 
recipient stands to lose nothing. (S.403)

D. Takhrij : The Ijtihad  of the Afu^a///d-Jurisconsult

Through the above methods, the muqallid-masvex jurisconsult extracts from the 

views of his Imam those properties believed to have been relied upon as ratio essendi. 

With this information he is now able to subsume untreated questions under treated ones. 

This may take the form of straight-forward deduction; e.g., according to Malik, X, which 

has the property Y, receives ruling A; R, a new issue, has property Y; R thus receives the 

ruling A. Or in cases where the treated and untreated cases are not perfectly symmetrical, a 

more sophisticated form of analogy may be required; e.g., according to Malik, X, which
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has the properties PQRS, receives the ruling Y; N, a new issue, has the properties OPQR; 

S in the treated issue and O in the untreated issue are deemed inefficient; N thus receives the 

ruling Y.30

The methods employed by the muqallid-masxer jurisconsult are identical to those 

employed by the mujtahid-lmams in deducing ratio essendi from the sources, and 

subsuming untreated questions under treated ones. According to al-Qaiifi, complete 

mastery o f usul al-fiqh is an absolute necessity for anyone aspiring to perform takhrij. 

(T.261/F.2:109) In this there is no difference between the mujtahid and his muqallid - 

follower.

This is an area in which the mujtahids and the muqallids are 
equal, inasmuch as neither may perform takhrij (unless he 
has mastered this discipline). Nay, any muqallid who has 
reached the level where he is able to temper the universal and 
general statements of his Imam with the appropriate 
qualifications, yet he lacks the requisite knowledge for per
forming takhrij, may issue only those legal opinions that 
embody narrations handed down in the ntadhhab, without 
venturing into takhrij. This applies equally to his Imam: If 
he is deficient in the area of u$ul al-fiqh, even if he has 
memorized and understood the sources of the Law, he 
becomes thereby a muhaddith, a transmitter, not a mujtahid - 
Imam. The same goes for the muqallid [i.e., he may not 
extrapolate unless he has mastered usul al-fiqh j. (F.2:109)

Indeed, in uncovering the reasons and ratio essendi relied upon by his Imam, the 

muqallid-juhst is completely on his own; his is a thoroughly subjective operation for which 

he relies exclusively on his own lights. This is the meaning of al-Qarafi's endorsement of 

his interlocutor’s statement to the effect that there is no taqlid in usul al-fiqh. (T.196)31 

Essentially, in performing takhrij the muqallid performs ijtihad; i.e., he exerts the same

30For an excellent introduction to deductive and analogical reasoning, see Wael Hallaq, T h e  Logic o f  Legal 
Reasoning in R eligious and Non-Religious Cultures: The Case o f  Islamic Law and the Common Law," 
Cleveland S tate L aw  R eview , vol. 34 n o .l, 1985-6, p.79-96.
31See above, p .140, nt. 10.

R eproduced with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

163

intellectual effort and employs the same methodology as does his mujtahid-lmam. The 

basic difference, however, is that while the object of the mujtahid's ijtihad is scripture, 

the object of the muqallid's  ijtihad is the madhhab of his Imam. Whereas the mujtahid is 

the "translator-interpreter for God," (T.29) the muqallid is "the tongue of his Imam, and 

the interpreter of that which [wa]s in the latter's mind." (T.29) "He is the representative of 

his Imam on behalf of whose conclusions he communicates to those seeking legal 

counsel." (T.29) Summed in the words of al-Qarafi,

One who looks into the madhhab of his Imam (an-ndfiru f i  
madhhabi imarnih ) and seeks to extrapolate on the basis of 
the latter's method (usul) stands in relation to his Imam as 
his Imam stands in relation to the Law-giver, in following 
His explicit statements and extrapolating on the basis of (his 
understanding) of His intended purposes (maqasidih ). 
(F.2:107)

E. Legal Precepts (qawa‘id ):
The Mainstay of the Muqallid’s Takhrij

While in the main, takhrij was a subjective and individualistic operation, there was 

one additional observandum impinging on the activity of the muqallid-'yanst: In 

extrapolating on the basis of the madhhab of his Imam he had to be certain that he did not 

violate any legal precepts (qawa'id).

It is not permissible for a jurisconsult to extrapolate a ruling 
for an unprecedented question unless he is thoroughly 
capable of recalling the legal precepts (qawd'id ) of his 
madhhab and the rules of consensus. And to the extent that 
he is deficient in this ability, it is prohibited for him to 
perform takhrij. Nay, under such circumstances he should 
respond only to questions already treated.... (T.260) 32

32in his al-Furuq, al-Qarati warns more explicitly that it is not enough to master the discipline o f  usul al- 
fiqh , "for usul al-fiqh_ does not encompass legal precepts (q a w a id  ). On the contrary, there are many, many, 
precepts o f  the shari'ah  relied upon by the Imams and the masters that are nowhere to be found in the 
books o f  usul al-fiqh. And it was for this reason that I was m oved to compose the present work, i.e.. to 
catalogue these precepts to the best o f  my ability." See al-Furuq, 2:110.
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Legal precepts (qawa'id) are essentially broad-based rules or tests deduced from 

the aggregate of opinions of the early Imams. In contradistinction to legal principles (usul), 

which apply equally to all areas of the law, legal precepts apply only to the area from which 

they are drawn: A precept drawn from the opinions on inheritance, for example, will apply 

only to questions on inheritance; a precept from commercial transactions will apply only to 

commercial transactions; and so forth and so on.3° The basic function of legal precepts is 

to enable jurists to screen unprecedented questions without having to memorize scores of 

individual rules, and without having to refer back to scripture in every case for specific 

probative texts (Fl:2-3): where a question may be subsumed under an existing precept, 

there remains neither cause nor justification to investigate it any further. At the same time, 

where the need does arise to consult scripture on an unprecedented matter, legal precepts 

ensure that the resulting interpretations do not violate the madhhab of the respective Imam.

An example of a legal precept would be the mle in the Maliki school prohibiting all 

transactions where money paid is liable to oscillate between payment and loan (at-taraddudu 

bayna 'th-thamaniyati wa 's-salafvyah). Basically, this rule comes down to the stipulation 

that in any transaction where a buyer has a warranty option (khiyar ), a vendor may not 

stipulate payment before he has delivered the product. Thus if a seller describes to a buyer 

a certain crop and the buyer agrees, on this description, to purchase it, the contract will 

remain valid only as long as the seller dees not stipulate payment before delivery. The 

reason for this is that the buyer may later decide against buying, in which case the money 

now in the vendor's hand will oscillate between being payment for the crop (thaman) and a 

loan to the seller (salaf). 34

33 in his al-Furuq, 1:4, al-Qarafi indicates that there are at least five hundred forty-eight (548) precepts. His 
al-Furuq, which ends with distinction no. 274, apparently treats all o f  these by way o f  comparison.
34See B ulghat, 2:14 ff. Among the difficulties raised by such an occurrence would be the question of 
repayment o f  the m oney, and whether the seller was liable. If the money paid is payment for the crop, is
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On this precept, at-taraddadu bayna 'th-thamaniyati wa 's-salqfiyah, any transaction 

that threatened to lead to oscillation between payment and loan would be deemed illegal, 

automatically, regardless of its particulars, and even if scripture and the madhhab were 

both devoid of specific rules in this regard.

Legal precepts operate much in the same way as "tests" in American Constitutional 

law. For example, the First Amendment of the U.S. Constitution reads: "Congress shall 

make no law respecting an establishment of religion, or prohibiting the free exercise thereof 

...."35 However, when a case is brought before a lawyer or a court, there is no return to 

these words to determine their meaning anew for the particular case at hand. Instead a 

three-part "test" is applied: First, the law affecting religion must have a secular purpose; 

second, it must have a primarily secular effect; and third, it must not involve the 

government in an excessive entanglement with religion. "Excessive entanglement,” the 

third part of this test, is determined on the basis of a three-part sub-test which looks at: 1) 

the character and the purpose of the religious institution to be benefitted; 2) the nature of the 

aid; 3) the resulting relationship between the government and the religious officials. 36

These "tests" are almost identical in function to the legal precepts (qawa'id) relied 

on in Islamic law. The application of these tests by lower court judges and lawyers is in 

effect an exercise in taqlid: The legal community seeks to interpret not the meaning of the 

Constitution but the meaning of these tests, which are the product not of Congressional 

legislation but rather of the Supreme Court's deliberation. Indeed, a fresh and independent

not the seller's willful payment an indication that he was satisfied with the product? If, on the other hand, 
the seller is  held liable and the money is thus understood to have been a loan, what is its maturity date'7
33See Gerald Gunther,Constitutional L aw: Cases and M aterials lOth.ed. (N ew  York:The Foundation Press, 
1980), appendix B, p.B9
3 6 se e  J.E. N ovack et al.. H andbook on Constitutional L aw  (St. Paul, Minn.:West Publishing Co., 1978), 
p.851.
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reading of the Constitution might lead to different or even contradictory results. The 

relationship, then, between the Supreme Court and the legal community is not wholly 

unanalogous to that between the mujtahid-Imams and their muqallid-followers37  

However, whereas taqlid in the American system consists of following living mujtahids 

who are aware of and affected by the exigencies of their times, taqlid in Islam is limited to 

following dead scholars, whose doctrines become fixed at the time of their death. It is 

perhaps this difference, and not that one system admits taqlid while the other does not, that 

provides for the difference in the two systems' ability to chart their course into the future.

For Islamic law, however, the ban on violating legal precepts was essential to the 

regime of taqlid; for only through observance of these precepts could non-violation of the 

madhhabs be ensured. In effect, this new observandum forced legal principles (usul) to 

the periphery, with legal precepts (qawa'id) nearly displacing the latter as the mainstay of 

the jurisconsult.38 it is noteworthy that this displacement seems to make its appearance at 

the turn of the 7th/ 13th century. This is the impression one gets from Hajji Khalifah's 

Kashf al-Zunun, where under the heading, "al-qawa‘id," one reads:

"Al-Qawa‘jd  ft al-Furu‘ al-Shafi'iyah ,"_of the Shafi'X,
Mu‘m al-Din Abu Hamid Muhammad ibn Ibrahim al-Jajirmi, 
who died in 613 a.h.: People became heavily involved with 
this work during his time (akthara 'n-riasu "ala'l-ishtighali 
biha jT'asrih ). (Similar works were written by) the Shaykh 
and Imam, Khalil b. Kaykaldi al-‘Ala'i and Shihab al-Din

37i have focused in this study on the concrete historical factors that may have contributed to the transfer 
from the regime o f  ijtihad  to that o f  taqlid. It seem s to me, however, that, concrete historical factors aside, 
all legal traditions develop in the direction o f  taqlid . For, if  a  legal tradition is to take itse lf seriously, its 
interpretations must be grounded in ideals that are in some sense transcendent o f  immediate interests, which 
means that they are most likely to draw upon 'universal' ideals w hose pedigree extends into the past. 
Likewise, every tradition must set horizontal limits beyond which no interpretation is accepted. And for a 
jurist to remain within these perimeters means itse lf that the primary sources o f  the law are mediated 
through som e artificial channel. Finally, mention should be made o f  the constraints brought about by 
institutionalizing legal education; for afterall, the goal c f  all education is, at least in part, to preserve some 
already established ideals and doctrines.
38An indication o f  this appears in the diachronic work o f  Sliah W ali Allah, tfu jja t A llah  al-Balighah  , 
1:156-7, where the author inveighs against the apparently widespread practice o f  giving precedence to legal 
precepts over hadith.
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Abu al-‘Abbas Ahmad ibn Idris al-Qarafi, the Shafi‘i [sic], 
who_died in 684 a.h., (the title of the latter work being) 
anwar al-buruq. Shaykh Sharaf al-Din ‘Ali b. ‘Uthman al- 
Ghazni, who died in 799 a.h., also wrote a work on legal 
precepts in which he cited precepts and the various 
exceptions to them. He also included die "puzzles" (alghaz) 
of al-Isnawi and added to them.39

Hajji Khalifah cites no works on al-qawa'id. prior that of al-Jajirmi, who died, 

again, in the year 613 a.h.

VI. The View of a Madhhab : Rajih vs. M ashhur

The cumulative stock of a school consists of two categories of rules: 1) those the 

deduction of which is attributed to the eponym of the school; and 2) those extrapolated on 

the basis of the latter's madhhab. Because of disparity in narrations on the authority of the 

Imams, and due to differences resulting from individual jurists' independent takhrij, there 

is diversity within each of these categories. Among this diversity, however, are some 

opinions that gain greater acceptance among the members of a school than others. These 

preferred views come under two designations: rajih and mashhur.

Literally, the term rajih means "preponderant" or "weightiest". Mashhur, on the 

other hand, means, "famous," "widely subscribed to". Between the two terms there is 

overlap, and jurists often use them interchangeably, presumably on the assumption that the 

weightiest view is bound to receive the widest recognition and become, therefore, 

"famous". This assumption, however, is not necessarily true, and at bottom there remains 

an important difference between rajih and mashhur.

39Hajji Khalifah, K ash f al-zunun 'an asam i al-kutub wa al-funun, 2  vols. (Baghdad: Muthanna"Press, no 
date), 2:135
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Generally speaking, for a jurist to conclude a view to be rajih is for him to make a 

subjective judgment founded on his individual scrutiny. This conclusion implies that to his 

mind this view is qualitatively superior and better substantiated. Al-Qarafi underscores the 

highly subjective character of the rajih when he points out that what may be rajih to one 

jurist may not be so to another. (S.331) Mashhur, on the other hand, implies not so much 

the subjective judgment of an individual jurist but rather a group acceptance of a view, with 

far less attention paid to the reasons for this acceptance. Whereas tarjih, the act of 

identifying the rajih, is the preserve of only the most qualified jurisconsults, identifying the 

mashhur becomes the duty of jurists on the intermediate level and below, those who have 

not yet reached the level where they are competent to assess the merit of a view. This is 

clearly reflected in the position cited by Ibn Farhun, who, in response to the claim that 

muqallid-judges may rule according to their ijtihad states:

This was intended for the muqallid who is perspicacious 
and able to identify the most preponderant (al-rajih) of the 
views of the followers of his guild, capable of determining 
which of these are in accord with the method (usul) of his 
Imam, and which are not As for the muqallid who is not of 
this calibre, he must follow the view that is most widely 
subscribed to (al-mashhur) (in his gu ild ).^

Again, this underscores the fact that while the rajih is based on individual scrutiny, 

the mashhur is more bound to tradition and numbers. The mashhur is the view of the 

majority, willy-nilly; the rajih, in contradistinction, is the view of the individual and may 

exist for him even alongside the mashhur. Similarly, if a proponent of a rajih view is able 

to convert enough jurists to his way of thinking, this view may acquire mashhur status and 

displace the incumbent view.

4 0See Tabsirat, 1:66. N otice that Ibn Farhun conceives o f  ijtihad  as the effort exerted to understand not 
scripture but the madhhab o f  an Imam.
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A. Criteria : Rajih 

According to Ibn Farhun, assessing the merit or pedigree of a legal opinion is the 

preserve of qualified master-jurisconsults only, "those knowledgable of the sources relied 

upon by the eponyms, well versed in legal methodology, knowledgable of which views (of 

the Imams) are anterior and which posterior." 41

Such qualified jurists employ a variety of criteria, apparently with varying degrees 

of consistency, in determining which of the views related on the authority of an Imam is 

rajih. There appears to be general agreement that whenever a view is known to have been 

the Imam’s final word on a matter, it is the rajih .42 This suggests that "rajih when it 

comes to questions already treated by the Imam, refers to the view most favored by the 

Imam, not his followers. If it is not possible to determine which view was the final word, 

a number of other factors may be taken into consideration. Some jurists select the view that 

accords best with the Imam’s method (usul). 43 Apparently, some of jurists understood 

the existence of numerous narrations to reflect a certain diffidence on the part of the Imam 

or the fact that the question had not been exhausted. They would therefore consider the 

maner unresolved and resort to takhrij (extrapolation), coming up with solutions of their 

own.

Some scholars rely on precedent to assist them in identifying the most preponderant 

view. For example, where the cumulative manuals and court records indicated that a view 

had been generally accepted and applied, this added probative weight to it. 44 in com-

41 Ibid, 1:68.
42ib id , 1:67.
43ib id , 1:66 , 71. 
44ib id , 1:66-7.
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meriting on this practice, Ibn Farhun carefully stipulates that the practice (‘amal) of the 

various centers may be relied upon only if differences in time and place did not amount to 

differences in custom. For example, if the practice at Cordova had been to assume certain 

household items the property of the wife, the view that divorced women are awarded these 

things would not be rajih in places where these things customarily belonged to 

h u s b a n d s . 4 5  ibn Farhun adds that many Shafi'is were also mindful of this observan- 

dum.46

Where the question is one of deciding which of the views extrapolated as solutions 

to unprecedented questions is rajih , Ibn Farhun cites three distinct criteria: 1) congruence 

with the sources of law, e.g., the Qur’an, the Sunnah, etc.; 2) congruence with the method 

of the Imam; 3) precedence, i.e., the accepted practice of the various centers. It is 

conceivable that these criteria are at times observed in combination. Thus, for example, a 

view supported both by precedence and congruence with the method of an Imam might be 

preferred over a view that is congruent with his method but unsupported by practice.

The disagreement over whether the rajih is that which accords best with scripture 

or that which accords best with the method of the Imam is predicated, it seems, on the 

ongoing conflict over whether views better substantiated by scripture automatically 

dislodge those of the Imams. Al-Qaiifi, it will be recalled, was hostile towards the notion 

that the views of the Imams should be automatically displaced. 47 This position, as 

suggested earlier, was based on the fear that to concede the opposite view would ultimately 

lead to the erosion of the corporate status of the madhhabs and to violations of two-tiered 

orthodoxy, as principals might take the liberty of second-guessing their deputies on the

45Ib id . 1: 69.
46 ib id , 1: 69-70.
4 7 s e e  above, p.77-8.
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argument that there own views were better substantiated by scripture. Later, in chapter 

five, I hope to show that al-Qarifi was aware that this particular means of safeguarding the 

corporate status of the madhhabs was a blunt instrument purchased at a very high price. It 

is telling, however, that this insight notwithstanding, this was a price he was nonetheless 

willing to pay.48

B. Criteria : M ashhur

There are several criteria observed in determining which of the views narrated on 

the authority of the Imams is mashhur. This diversity of approach bespeaks the sometimes 

unwieldy ambiguity between the mashhur and the rajih , as these terms are understood and 

employed by various scholars.

According to Ibn Farhun, whenever there was conflict among the views of Malik, 

the mashhur was the view related by Ibn al-Qasim. 49 His reasoning was that Ibn al- 

Qasim had spent more than twenty years as Malik's student and was therefore in the best 

position to know which of Malik's views were earlier, and which later, which had been 

retracted, and which had been his final say. 50

Ibn Farhun cites other scholars, however, who disagreed with this approach. 

Some held that in the face of variant narrations the mashhur was the view that accorded 

best with Malik’s method, or that which resembled a known view of Malik on a similar 

q u e s t io n .51 Still others identified the mashhur with that which had been traditionally 

accepted at the various centers and applied in the courts. They held phrases found in the

48See below , p.208-11.
49Tabsirat, 1:71.
50ibid, 1: 68.
51 Ibid, 1: 66.
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cumulative manuals and court records, such as, "That which has been traditionally applied" 

{alladhi jara bihi 'l- 'a m a l), "That which had been traditionally applied in the courts" 

(ialladhi jara bihi 'l-qada' ), and "That which has been given traditionally as the view (of the 

madhhab) (alladhi jara bihi 7- fu ty a ), to indicate that these views were mashhur . 5 2  For 

some, these phrases indicated not that a view was mashhur but that it was rajih , and the 

question came up as to whether judges could abandon mashhur views in favor of views 

supported by this type of p r e c e d e n t . 5 3

Some scholars objected to giving any probative weight at all to statements such as, 

"That which has been traditionally applied," and the like. For these statements, they 

protested, indicated only that a view had been accepted and applied; they did not indicate 

who had accepted them nor who had applied them. 54

Sometimes the mashhur differed according to region. The Iraqis, for example, 

frequently differed with the North Africans. The general practice of the modems, reports 

Ibn Farhun, was to accept what the Egyptians and the North Africans identified as the 

m ashhur. 55

Regarding views on unprecedented questions extrapolated on the basis of the 

madhhabs of the Imams, there is disagreement as to what exactly the term "mashhur " 

means. Some jurists held that it was "that for which there is the strongest evidence" (ma 

qawiya daliluh ); others held that it was "that for which there is the greatest number of 

proponents" {ma kathura qa'iluh). 56 Historically speaking, the latter is almost certainly

52ib id , 1: 67.
53ib id , 1: 66. On the rule holding judges to the mashhur and al-Qarafi's diffidence on it, see below, p.208-
11.
S^Tabprat, 1: 67.
55ib id , 1: 71.
56/hid.
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the original and correct definition, as the dependence of the mashhur on numbers seems 

inescapable: a thing cannot become famous by appealing to an individual; fame requires 

recognition by a multiplicity. Similarly, it seems certain that at its origins the mashhur 

was far less dependent upon the ability of individuals to assess its congruence with 

scripture. This is brought out clearly in the views of Ibn Farhun and Ibn al-Hajib to the 

effect that the mashhur is resorted to by default, i.e., when one is not capable of assessing 

its m e r i t . 5 7  This shows that originally the mashlrmr was not "that for which there is the 

strongest evidence."

Some scholars, for example the Maliki, Ibn Rashid (d. circa., 731/ 1 3 3 0 ),58 

objected to the use of the term "mashhur " altogether. His argument was that, "A thing 

may gain wide acceptance, while in reality it has no basis." 59 The proper thing to do was 

thus to accept the view best substantiated by scripture, no matter what. He also insisted 

that both of the prevailing definitions o f "mashhur " were defective: On the one hand, he 

pointed out, the leading scholars often cite a view as mashhur and then point to another 

view as "the correct view". This proved, according to Ibn Rashid, that the mashhur was 

not identical with the view best supported by the evidence. On the other hand, he pointed 

out that while the well- known position on a thing may be that it is forbidden, the majority 

is often found allowing it. This proves that the mashhur is not that for which there is the 

greatest number of p r o p o n e n t s .60

The insistence of those scholars who argue that the m ashhur is the view best 

substantiated by scripture reflects, I believe, an attempt to circumvent one of the more

5 7 see  above, p.168.
5 8 0 n  Ibn Rashid and his association with al-Qarafi, see above, p.65, csp. nt. 36. 
59T absirat, 1: 71.
60ibid.
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stultifying effects of the regime of taqlid. Under this new order, the emphasis apparently 

shifted from the individual jurisconsult to the association of jurisconsults as a whole. The 

"view of a madhhab" being the mashhur, it was this view to which all guild members 

would have to pay respect. This meant that where a scholar’s independent research led him 

to a new conclusion, he had somehow to find a way either to dislodge the incumbent 

mashhur or to circumvent it. However, displacing an incumbent view would take time, 

and even if successfully done would only affect things in the future, not the present, out of 

which had come the circumstances that produced the new view. This explains, perhaps, 

the attempt on the part of a number of scholars to get around the mashhur by using one of 

two devices. In the first of these the attempt is simply to redefine the mashhur as that 

which is in closest conformity with scripture. On this definition one becomes justified in 

calling his preferred view "m ashhur," since, in his judgment, it is the view best 

substantiated by scripture. The second device for circumventing the mashhur was simply 

to outwit the majority by going one better than it. Typical of this approach was the practice 

of Ibn al-Hajib, who, alongside the mashhur would cite another view, which he preferred, 

and dub this second view "the more famous," "al-ashhar"! 61 Al-Subki follows a similar 

approach, when, after comparing his view with previous opinions, he refers to it as "the 

more apparent," "al-azhar" 1^2

These practices are actually exercises in tarjih (identifying the rajih). Yet scholars 

do this only surreptitiously, choosing not to make obvious the distinction between the 

mashhur and their own preferred views. This shows that they recognized that the view 

most likely to receive the widest acceptance and application was not the rajih, its qualitative 

superiority notwithstanding, but the m ashhur.

6Ubid,J: 12.
62 m u'id a l-n i’am , p.52.
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This, again, underscores what was perhaps one of the most important side effects 

of the regime of taqlid, namely, that authority passed from the individual jurist to the 

association of jurisconsults as a whole. As a consequence, even where there was 

disagreement on an issue, not all existing views were of equal weight; some were, and 

ideally one was, preferred over the rest. This meant that even where there was no 

consensus proper on a question, the existence of a "going opinion" produced a similar 

effect, namely the fordization of views. And it is here, to my mind, and not in the technical 

application of taqlid as a method, that the negative effects of the regime of taqlid are most 

sorely felt. For this new order not only deepened the already conservative bent of the legal 

tradition as a whole -  and one might remind oneseif that all legal traditions are backward 

looking ~ it also sacrificed quality to quantity, as it forced the individual to pay homage to 

the group and in effect put an end to the free flow and availability of ideas.63

C. Diversity and Change

As previously shown, what is rajih or mashhur in one place or time may not be 

or remain so in another, conversely, what is not rajih. or mashhur may become so. This 

underscores the fact that legal change and diversity exist even under a regime of taqlid. A 

number of examples culled from the sources confirm this fact.

63co in p are in this context the statements o f al-Mawardi and Ibn Qudamah to the e ffect that the 
jurisconsult's primary responsibility was to God, not the madhhab to which he belonged. See above. 
p.118-22, esp. nt.46, and p .l23f. Compare also the view  o f  Prof. G. Makaisi:"In this process [of issuing 
legal opinions] tw o freedoms were involved: the freedom o f  the professor to profess his ow n personal 
opinions independently of all forces, both within and without the guild in which he was a member; no 
power could com pel him to give a predetermined opinion." Scholasticism and Humanism in Classical 
Isiam, p .177. See also, idem. Rise, p.201, where it is said o f the judge's hukm, that it "put an end also to 
the free play o f  ideas leading to the strongest opinion accepted by the consensus o f the community." It may 
be that the role attributed here to the judge's decision belongs more properiv to the self-im posed constraints 
o f the regime o f  taqlid.
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In his Mu'id al-Ni'am, Taj al-Din al-Subkl relates a controversy over the practice of 

some well-to-do suitors who would have their dowry commitments to their spouses-to-be 

written out on silk parchments. The use of silk being forbidden to men, the question came 

up as to whether this practice was permissible. Al-Subki notes that this issue had been 

debated previously in the Shafl'i madhhab: the headmaster, al-Nawawi (d.676/1277), for 

example, had forbidden the practice. Later, however, al-Subki reports that he saw his 

father, the famed Chief Justice, Taqi al-Din, write out such contracts on silk parchments. 

The father had originally refrained from this practice, which suggests that the view of al- 

Nawawi had originally been the mashhur. Taj al-Din, however, after reexamining the 

issue, comes out against the view of al-Nawawi and concludes that the "more apparent 

view" (al-azhar ) is that the practice is permissible, since women are the beneficiaries 

thereof and not men. 64

In the Tamyiz al-Qarafi asserts that the Maliki position is that if a woman is 

knowledgable of her husband’s indigence at the time of marriage, she may not 

subsequently file for annulment on grounds of non-support. (T.147) This is confirmed in 

Ibn Qudamah's al-Mughni, which catalogues the views of all the schools. 65 However, 

throughout the al-Mudawwanah, Malik maintains that, rich or poor at the time of marriage, 

if a man is unable to support his wife, she has a right to a n n u l m e n t . 6 6  in the Bidayat al- 

Mujiahid, Ibn Rushd (d.595/1198) echoes the opinion cited in al-Mudawwanah and gives 

the Maliki view as agreeing with that of the S h a f i ‘i s . 6 7  In a much later work, the Bulghat

&  M u'Id al-ni'am , p. 52.
65A l-M ughni, 7:577.
66See Sahnun (Ibn Sa‘d al-Tanukhi), al-Mudawwanah al-kubra, 4  vols. (Beirut: Dar al-Fikr, 1407/1986), 2: 
192-4.
6 7 0 n  the Shafi'i view, see above, p.97.
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al-Salik, which is diachronic and cites views from several centuries back, the view cited by 

al-Qarafi and Ibn Qudamah turns up missing once again. 68

A final example from the Hanafi school. According to the al-Ikhtiyar li Ta'lil al- 

Mukhtar of ‘Abd Allah b. Mahmud b. Mawdud al-Mawsali (d.683/1284), if a woman 

claims that a man is her husband, it is legal for the man to offer her a monetary sum in 

exchange for her abandoning this c l a i m . 6 9  i n  the al-Lubab f i  Sharh al-Kitab of ‘Abd al- 

Ghani al-Ghunaymi (13th/19th century), the same arrangement is condemned as illegal.70 

These two works, like the majority of those cited above, are works on "madhhab-fiqh," 

i.e., they represent the views not of the individual authors but of their madhhab  as a 

whole. This is explicitly confirmed, for example, in the al-Ikhtiyar of al-Mawsali. In his 

introduction he writes:

To proceed: I have been beseeched, by one whose request 
cannot be refused, to compose an abridgment in law 
according to the madhhab of the great Imam, Abu Harnfa al- 
Nu‘man, may God be pleased with him and grant him 
pleasure, in which I restrict myself to his madhhab and rely 
on his opinions. So I composed for him this abridgment,_as 
requested. And I entitled it "Al-Mukhtar Li al-Fatwa," 
because it contains the opinion that has been chosen and 
given assent to by most o f the fuqaha' ."71

These changes, then, represent changes in the view of the madhhab as a whole, not 

simply the individual authors themselves. Given, however, that new arrivals must now 

dislodge views supported not merely by individual scholars but by the association of juris

consults as a whole, the process of change is likely to be slower than what it had been

^Bulghat, 1:521 ff. esp .l: 524: "in alhbaia ‘usrahu tuluwwima lahu 'ala ’l-mu'tamadi thuma tulliqa 
'dayh."
69 see  ‘Abd Allah b. Mahmud b. Mawduh al-Mawsali, al-Ikhtiyar li ta'lil al-mukhtar, 5 vols. ed. Mahmud 
Abu Daqiqah (Cairo: Dar al-Fikr al-‘Arabi, no date), 3:7.
70 ‘Abd al-Ghani_al-Ghunaymi, al-Lubab ft sharh al-kitab, 4  vols. ed. Muhammad Amin al-Nawawi 
(Beirut: Dar al-Hadith, no date), 2: 165.
71 Al-M awsali, ibid, 1:6. Emphasis mine.
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under the previous order. Similarly, since the "going opinion" forces other views to the 

periphery, limiting thereby the number of alternatives at a petitioner's (m ustafti) disposal, 

the process of adapting to changing social and economic circumstances is also likely to be 

slower than what it had been in the past. Indeed, under this new order, it seems that while 

there may have been many views recognized as orthodox, there was, alas, only one view 

recognized as orthoprax.
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Chapter Five 

The Judicial Process

I. On the Scope of the Judicial Process

"The sacred law of Islam," wrote the late Joseph Schacht,

is the very totality of Allah's commands that regulate the life 
of every Muslim in all its aspects; it comprises on an equal 
footing ordinances regarding worship and ritual, as well as 
political and (in the strict sense) legal rules. *

This statement, though undeniable in its basic assertion, is the product of a very 

particular approach to the study of law itself, namely, that which views law from the 

perspective of legal rules. Since the rise of American Legal Realism, however, it has been 

recognized that law can be viewed from another perspective, namely that of the legal 

process. ̂  Here the issue becomes not one of identifying which areas of human behavior 

are made the subject of legal contemplation, but rather which areas are regulated by legal 

rules that are backed by sanctions via a legal process. The question, then, in the case of 

Islamic law would be What proportion of its all-encompassing rules is backed by force and 

imposed upon the Community via the assistance of the courts?

A. Law and the Legal Process

The legal process, to borrow the description of Alan Watson, is the institutionalized 

process which has the essential function of resolving actual or potential disputes by means 

of a decision. This decision, if need be, is backed by force. The disputes that may be 

brought before the court are identified by the legal rules, which define the rights, privileges

1In tro , p. 1. Emphasis mine.
^This is the approach of Alan Watson, for example, in his provocative work. The Nature of Law.
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and obligations to which citizens may lay claim. In this capacity, legal rules thus provide 

the means of calling the legal process into operation.3

It is a common feature of Western secular systems that their respective legal 

processes do not invade every aspect of life. There are indeed, "sensitive areas" in which 

the principle 'Law stays out' is vigorously invoked. What is recognized as a sensitive area 

will of course differ from system to system, as will the means (i.e., popular morality, 

religion, etc.) of regulating this sphere of concerns/* For the most part, however, it 

appears that in the West the legal process is directly proportional to the scope of a system's 

body of rules: Every rule represents a means of calling the legal process into operation.^  

Similarly, the principle Law stays out' protects sensitive areas not by merely placing them 

outside the reach of the legal process but also by insisting that these are areas in which legal 

contemplation simply has no place.

The situation in Islamic law, however, is different According to al-Qarafi:

The rales of Islamic law are divided into two categories: 1) a 
category which may be treated by both the ruling {hukm) of 
a judge and the ruling \fatwa ] (of a jurisconsult), this 
category thus being subject to the two types of ruling; and 2) 
a category that may be treated only by the fatwa  of a 
jurisconsult. (F.4:52)

In other words, in contradistinction to Western legal systems, Islamic law 

circumscribes its "sensitive areas" not by circumscribing the area covered by legal rules but

3 Alan Watson, Nature, p. 20-2.
4See ibid, p.96-8. Watson points out that these differences emerge most clearly when one looks at a foreign 
system, f i le  Allgemeines Landrecht fur die Preussischen Staaten o f 1794, for example, included the 
following: s.61: A healthy mother is under the obligation of suckling her child herself, s.62: How long 
she must keep the child at breast is determined by the father’s decision, s. 63. He must, however, submit 
himself to the ruling o f  experts if the health o f the mother or child would suffer from his decision. See 
ibid, p. 97. Clearly, this is an area in which most Americans would insist that law stay out.
5ln fact, this appears the be the very raison d'etre of a rule's existence.
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by circumscribing the legal process, even in areas for which rules exist. On this 

understanding, while "Islamic law," in the sense of legal rules, may be described as all- 

embracing, "Islamic law," in the sense of its legal process, is limited to specified areas of 

concern.

B. The Hukm and the Legal Process in Islam

One may discern that the effective instrument of the legal process is the decision; the 

decision terminates the dispute; the decision carries the threat of force. It follows, then, 

that any limits placed on the decision are, willy-nilly, limits on the legal process itself.

According to al-Qarafi's definition of the binding decision (hukm ), the legal 

process in Islam is restricted in two ways: First, the subject matter justiciable by a court is 

limited, roughly speaking, to criminal and civil matters, the mu'amalat. Matters of reli

gious observance ( ‘ibadat) lie outside the scope of judicial authority. Second, within the 

area of the mu ‘amalat, only rules from the obligatory (wajib ), neutral (m ubafi), or 

forbidden (haram ) categories may be imposed as binding decisions. Judges may not 

impose rules from the recommended (mandub) or disapproved (makruh) categories.

1. The Hukm Restricted to the M u1 am alat

In elaborating on his definition of the hukm in response to Qu. no. 1, al-Qaiifi 

explains that judicial rulings are restricted to disputes involving conflict over "worldly 

interests" (masalih al-dunya )/> This, according to him,

precludes matters disputed in_the area of religious 
observances and the like {al-‘ibadat wa nahwuha ). For 
conflicts concerning the latter do not involve the interests of 
this world; rather, they arise in pursuit of the Hereafter. The

l>For al-Qarafi's definition o f the hukm, see above, p. 103.
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decision of a judge, thus, has absolutely no place at all in 
(resolving) such disputes. (T.23-4)

This notion is further elaborated in his cd-Furuq.

Know that all of the ‘ibadat, without exception, are 
absolutely immune to the decisions of judges. Rather, these 
‘ibadat may be treated only by (non-binding) legal opinions 
(fatwas). Thus, all the pronouncements we find concerning 
die ‘ibtidat are no more than legal opinions. It is thus not 
the right of a judge to rule that the prayer of a certain 
individual is invalid; nor may he rule that a certain volume of 
water is less than two qullahs in volume, making it ritually 
impure and therefore impermissible for a follower of the 
Maliki school to use. Rather, everything that is said 
concerning these matters constitutes no more than a legal 
opinion. 5  these statements comport with the view of one 
who hears them, he may follow them; if not, he may ignore 
them and follow his own madhhab . And identical to the 
‘ibadat are their legal causes. Thus if a lone witness cites 
the crescent marking the beginning of the month of Ramadan 
and a Shafi‘i judge announces throughout the city that the 
month of obligatory fasting has begun, such an 
announcement would not make it obligatory upon a member 
of the Maliki madhhab to fast; for such would constitute not 
a binding decision but merely a legal opinion. (F.4:48-9)7

a. "Religious Observances and the Like"

By "al-‘ibadat wa nahwuha ” (religious observances and the like), al-Qarafi has in 

mind a range of matters significandy broader than the straightforward "acts of worship and 

ritual," or "the pillars of Islam." This is reflected, for example, in his response to Qu. no. 

29 of the Tamyiz .

7 Al-Qarafi goes on to add that this applies equally to the decree (hukm ) o f the Sultan or Caliph. "Thus it 
becomes clear that if  the Imam says, 'Do not hold the Friday congregational prayer without my permission,' 
this would not be a binding decree, even if  the question o f whether the Imam's permission is needed to hold 
the Friday prayer is a disputed one (mukhtalaf fih ). Rather, it remains the right o f  the people to hold this 
prayer without the Imam's permission, unless doing so constitutes an open display o f  defiance, an assault 
upon the lineaments o f proper authority, a manifestation o f disrespect, and non^ompliance. Under these 
circumstances, it becomes impermissible to establish the prayer without the Imam's permission -  but for 
this reason, and not because this is a disputed question in which an authority has issued a decree. And some 
o f  the jurisconsults have said that this does constitute a,decree {hukm). But this is incorrect" See al- 
Furuq, 4:49. See also, Tamyiz, p.182-3, where al-Qarafi"insists that the authorities' announcements of the 
obligation to wage war (jihad ) are only legal opinions that may be accepted or rejected, not binding 
decisions that must be adhered to.
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This issue in Qu. no. 29 is the following: If a case is controversial (mukhtalaffih ) 

because the form of evidence (hujjah) adduced is controversial, does the judge’s decision 

terminate, along with the litigants' dispute, the dispute over the admissibility of the 

evidence involved? (T.75) Al-Qarlfi's response is that, while the judge's decision must be 

upheld, it does not and cannot resolve the dispute over the admissibility of the evidence. 

This, he says, is because the ruling of a judge may be called upon only to resolve "conflicts 

over worldly interests," which, according to him, exclude matters such as the admissibility 

of various forms of courtroom evidence. (T.75-6) For,

conflicts concerning the scriptural sources and (the 
admissibility of various forms o f ) controversial evidence, 
such as the lone witness joined by the plaintiffs sworn oath, 
and the like, arise strictly out of pursuit of the affair of the 
Hereafter, not out of pursuit of any benefit that is to accrue 
to any of the disputing parties here and now. Nay, disputes 
concerning these matters are as disputes in the area of 
religious observances. For the goal of each disputant is to 
establish, according to the principles of the Shari ah, what is 
binding upon every legally responsible person (mukallaf) 
until the Day of Judgment, not simply to establish what is 
(binding) upon him only ( here and now).
(T.76)

b. Between ‘Ibadat and M u ‘amalat 

The above raises a question: If Islam recognizes no distinction between the religious 

and the secular, then every human action must at some point constitute a religious act. 

What, then, on this understanding, can be al-Qarafi's justification for his distinction 

between "religious observances and the like" and the "interests of this world"? The key to 

this question lies, I believe, in a fair appreciation of al-Qarafi's understanding of the role of 

intention (niyah) in Islamic law.
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1. Intention

Intention, or niyak, according to al-Qarafi, is not the mete volition that accompanies 

the performance of an act; nor is it the resolution in one's mind to perform this act. These 

descriptions correspond to iradah and ‘azm, respectively. 8 Intention, on the other hand, is 

"the will to exploit an action for some result which that action is capable of yielding -- not 

the desire to perform this act itself for its own sake. "9 In other words, the object of an 

intention must not be the action itself, but rather some goal that lies beyond the action, 

which the action may be taken as a means to attain.

To illustrate: One may seek through a single act of prayer a number of purposes: 

One may pray, for example, as an act of drawing near to God, or in order to fulfill the 

obligation to perform obligatory prayers; or one may pray simply to be seen among men, or 

because one's religious post obliges one to do so. The mere fact that a prayer is willfully 

offered does not implicate any of the aforementioned objectives as the intended aim. This 

is the role of intention, i.e., to isolate (yumayyiz) the specific objective for which a willful 

act is performed. According to al-Qarafi, it is only when there enters the will a desire to 

exploit an act for some specific purpose that an intention exists; and without this vision 

towards what lies beyond an act, there is no intention. 10

2. Intention and Islamic Law

According to al-Qarafi, God legislates commands and prohibitions for the purpose 

of realizing certain benefits (masalih Is. maslahah). Of these, some can be realized through 

the mere occurrence of the commanded act. Others are realized only if the performance of 

the act is accompanied by the proper intention. "Religious observances and the like” (al-

8See ShiKab al-Din al-Qarafi, al-Umniyah f i  idrak al-ruyah (Beirut: Dar al-Kutub ai-‘Ilmiyah, 1404/1984), 
p.7-9.
9lbid, p. 9.
10ibid.
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‘ibadat wa nahwuha ) correspond roughly to the latter category, while the mu'amalat 

correspond to the former. This is the understanding with which one emerges from al- 

Qarafi's al-Umniyahfi Idrak al-Niyah:

Commands are of two categories. The first comprises those 
acts the mere occurrence of which is sufficient to bring about 
the primary benefit for which they were commanded. 
(These would include) payment of debts, returning entrusted 
property, and forwarding support payments to spouses and 
relatives. For, the benefit sought from these acts is the 
benefit that accrues to the recipients involved. And (the 
realization of) such benefits does not depend on the intention 
of the agent. Thus one (who performs these acts) is relieved 
of the responsibility of realizing this interest (immediately 
upon his performance of the act), even if it is not his 
intention that his action result in such ( a benefit to the 
recipient).

The second category comprises commands the mere 
compliance with which is not sufficient to bring about the 
benefit for which they were enacted. These would include 
acts such as prayer, ritual purification, fasting, and the 
ceremonials of pilgrimage. For the interest sought through 
these commands is the glorification of God and open 
submission to Him. And this can be realized only if the 
performance of these acts is sought for the sake of the 
Exalted Himself.... This is the category of the Law 
concerning which the Lawgiver has required intention. * *

On this distinction between the ‘ibadat and the mu'amalat, the legal process may be 

invoked to enforce any rule which has been legislated primarily for the benefit of man in the 

present life. Judges may thus be called upon to safeguard the rights of creditors, buyers, 

spouses, beneficiaries to estates, and the like, in short, to enforce any rule the realization of

11Ibid, p.27-8. "To illustrate,” al-Qarafi adds, "if a person arranges a banquet for another person and a third 
party benefits from this hospitality without the host's having intended such, we conclude with certainty that 
the one honored by this banquet was he for whom it was intended, not the person who benefitted by mere 
happenstance." Similarly, if  one prays or fasts not for the pleasure of God, it is not God buuhe party for 
whose pleasure these acts_were performed that benefits. On the other hand, it is not al-Qarafi's contention 
that acts other than ihe‘ibadat are not religious acts; on the contrary, these too should be performed with 
the intention of worshipping God. His point, however, is that the rules of the first category are designed 
first and foremost for the benefit o f man, and as such, whenever they are complied with man benefits, even 
if  God does not Or, viewed from another perspective, whenever one complies with a rule o f  the first 
category {mu‘dmaldt), he benefits another here and now, even if he does not benefit himself in the Hereafter 
by performing this act with the intention o f worshipping God.
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whose primary benefit does not depend on the intention of the doer. When a judge rules 

that "A" is indebted to "B” and orders that the latter be paid, "B's" right is thereby ensured 

and he derives the benefit of being paid, even if it is not "A’s" intention that this be the 

result. As a result of the judge's ruling, the benefit sought from the rule on paying debts is 

realized, independent of the intention of the doer. And it is for this reason that judges may 

be called upon to enforce such rules.

On the other hand, a judge's ruling could not produce in a person's heart the 

intention to glorify God through the performance of ablution, pilgrimage, jihad, abstaining 

from eating pork, and the like. And if these acts are not accompanied by the appropriate 

intention, the benefit for which they were legislated cannot be realized. A judge's ruling is 

thus superfluous as regards these acts. 1 -  And it is for this reason that they are placed 

outside the reach of the legal process. ̂

l^The issue o f apostasy raises a problem for this thesis in light o f  the fact that it was universally agreed 
upon, at least up until modem times, that apostates could be tried and, if  convicted, executed. See Ibn 
Rushd, B iday a t, 2:343. For a modem rejection of the 'classical' view, see Abdul Hamid Abu Suleiman, The 
Islamic Theory o f  International Relations: Its Relevance Past and P resen t (Ph.D diss.. The University of 
Pennsylvania, 1973), p. 162-4. Al-Qarafi seems to see no contradiction between his theory on the limits of 
the legal process and the classical position on apostasy, and one gets the impression from his al-Furuq , 
4:181. that this is because he sees apostasy not as a religious offense but as a criminal one whose harmful 
effects on society justify punishing its culprits. This is suggested by the fact that, according to him, if the 
apostate repents and returns to the faith, the punishment is set aside, which suggests, again, that, in his 
opinion, it is not the act o f apostasy but rather its harmful effects on society that is punished. For an 
interesting modem discussion on "victimless crime" see Lord Patrick Devlin, "Morals and the Criminal 
Law," The P h ilosoph y o f  Law, ed. R.M. Dworkin (Oxford University Press, 1977). Among some of 
Devlin's more thought-provoking statements are the following: "There is only one explanation for what has 
hitherto been accepted as the basis of the criminal law and that is that there are certain standards o f behavior 
or moral principals which society requires to be observed; and the breach o f them is an offence not merely 
against the person who is injured but against society as a whole. Ib id , p.71. "I think it is clear that the 
criminal law as we know it is based upon moral principle. In a number o f cases its function is simply to 
enforce a moral principle and nothing else." I b id ; an± "But I think that the strict logician is right when he 
says that the law can no longer rely on doctrines in which citizens are entitled to disbelieve.'7Wd, p. 72. 
I^This understanding o f  the limits o f the legal process is reflected also in the writings o f  Ibn Taimiya 
(d.728/1328). At one point, for example, he charges that the state's inquiry into his theological writings 
was illegal: "The charges made against me do not relate to criminal acts and personal rights, such as murder, 
slander, money, and the like, such that would justify judicial intervention. On the contrary, the present 
matter is an intellectual one of universal concern, like exegesis, hadith,/Iq/t, and the like. These matters 
include questions over which the community has agreed, as well as some over which they have disagreed. 
But where the community disagrees on the meaning o f a verse, or a hadith, or the status o f an assertion or a 
request, the correctness o f one view and the incorrectness of the other cannot be established merely by the 
ruling of a judge. Rather, judicial rulings take effect only in connection with "specific matters" (umur
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2. The Hukm Restricted to Rulings 
from Specific Legal Categories

The second restriction on the judicial decision pertains to the category of rulings that 

may be applied by judges. As mentioned earlier, legal rulings (ahkam takiifiyah ) are of 

five categories: obligatory, recommended, neutral, disapproved, and forbidden. 14 

According to al-Qarafi, no legal ruling from the recommended or disapproved categories 

may be imposed as binding judgments.

In Qu. no. 16 of the Tamyiz, al-Qarafi is asked:

If the decision of a judge is the origination of a binding legal 
ruling, is it conceivable that it be drawn from any of the five 
legal categories, which are included in the Law of God; or is 
such not possible? (T.55)

In his response, al-Qarafi indicates that judges are bound to rules from the 

obligatory, neutral, and forbidden categories only.

As for the categories "recommended" and "disapproved”, 
these may be drawn upon by judges only for use as legal 
opinions, not as binding decisions. For example, a Maliki 
judge's ordering a man to pay a severance gift (mut'ah ) 
upon divorcing his wife, and other such recommended acts 
... such statements constitute mere legal opinions, not

m u'ayyanah  ), not in matters of universal concern. Otherwise it would be possible for a judge to rule that 
the meaning o f God's statement, "They shall wait three periods (thalathata quru' )," is the menstrual period, 
or the cessation o f  the mensrrual period, and this interpretation would be a ruling, binding on all the people. 
. . .  Likewise, the community has differed on the meaning o f  His statement. The Merciful has mounted 
the Throne (ar-rahmarm 'ala l-'arshi ’stawa)': Some say that He literally mounted the Throne and that He is 
literally above it, and that the meaning o f 'mounted' (is ta w a ) is known, while the modality thereof is not 
And others have said that there is no lord above the Throne, and that the meaning of the verse is that He 
seized sovereignty over the Throne (qadara 'ala 'l-'arsh  ), etc. Here again, however, there would be 
absolutely no probative value in the statement of a judge to the effect that one o f  these views was correct 
and the other incorrect.See,Ahm adJbn Tainuya, M ajmu' al-fataw a. 37 v o ls . , ed. ‘Abd al-Rahman b. 
Muhammad Qasim al-‘Asimi al-NajdTal-Hanbalf (Beirut: Dar,al-‘Arabiyah, 1398/1977) 3:238-9. Cf. , 
however, the view of Tyan, who on the authority o f al-Maqrizi, writes "...sous la dynastie des Mamluks, 
'rien de ce qui etait de nature religieuse n'echappait a la competencce kadi al-kudat'." Histoire, 1:116.
14See above, p. 142.
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binding decisions that may quell the dispute. And the reason 
for this is that statements about what is recommended and 
disapproved cannot terminate disputes. Yet, the reason God 
commissioned judges to impose decisions in the first place 
was for the very purpose of terminating disputes.. . .  But 
"recommended" and "reprehensible" admit the permissibility 
of doing a thing, as well as the permissibility of not doing it. 
Thus these two categories are not capable of terminating 
disputes. (T.55-6)15

This principle, simple and straightforward though it may be, has potentially far- 

reaching implications. The following example will demonstrate this point.

According to the law of profit-sharing (qirad, nudarabah ), an owner of a 

commodity hires an agent to sell it at retail in return for a known percentage of the profit 

g a i n e d .  According to Malik, however, it is reprehensible for the agent to purchase from 

the supplier any portion of the commodity being sold. 17 The reason for this was 

apparently the belief that the agent will offer to do this only if he believes that such will 

bring him a greater profit; and this is likely to come as a result of market manipulation. 

Now, an owner hires an agent to sell a quantity of oranges in return for twenty percent of 

the profit. The market price is believed to be about one hundred dollars. The agent first 

agrees to this arrangement but then offers instead simply to purchase the oranges for eighty 

dollars. The supplier agrees to this but later learns that the oranges were sold for one 

hundred and fifty dollars. He files suit against the agent to have the original sale of eighty 

dollars overturned on grounds that it was inadmissible, according to the law of profit 

sharing, or that he be reimbursed for forty dollars (the difference between S80.00 and 

$120.00, i.e., 80% of $150.00 instead of 80% of $100.00). A Maliki judge could not

15In other words, according to the Maliki school, it is only recommended (mandub ) that a man pay his 
wife a severance gift upon divorcing her. A Maliki judge could thus only recommend this to a litigant; he 
could not impose it as a binding obligation. According to Shafi’is, however, payment of a severance gift is 
obligatory. Thus, a Shafi’i judge could oblige a man to forward a sum to his wife upon divorce. See Ibn 
Rushd, Biday at, 2:73.
16lbn Rushd, Bidaycu, 2:178.
17/tod, 2:182.
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strike down the initial sale of eighty dollars, nor force the agent to reimburse the owner for 

the difference. For this sale was not forbidden but only reprehensible. *8 Were this case 

tried by another judge, however, according to whose school the law of profit-sharing 

forbids such practices, the sale of $80.00 could be reversed and or the agent forced to 

reimburse the supplier for the difference.

n. Supplementary Judicial Actions

There appear to be three distinct types of judicial action, each with its distinct legal 

effect. The primary action is the judicial decision, the hukm, which distinguishes itself by 

the fact that it alone among judicial actions is both binding and unassailable.^ The 

remaining two 'supplementary actions’ are 1) the discretionary action (tasamtf); and 2) the 

judicial legal opinion (fatwa ), or what I have chosen to refer to as "obiter dictum." The 

discretionary action may be said to be binding in that it may confer legal rights upon 

individuals and exact sanctions ffom them. However, it is not unassailable in that it may be 

legally challenged and overturned. The judicial fatwa, on the other hand, is neither binding 

nor unassailable.

A. Discretionary Actions:Tasarrufat

In his response to Qu. no. 36, al-Qarafi lists some twenty different types of judicial 

action which he describes as ’discretionary'. His examples illustrating these 

notwithstanding, no formal definition of "discretionary action" (tasarruf) is given. At 

bottom, however, it appears that a judicial action is discretionary when it involves the

1 SUnder another arrangement, such as where judges were authorized to interpret scripture directly or to 
impose rulings from all five categories, a judge would be able to reverse the original sale. One might 
notice also that this rule holding judges to specific categories o f  legal rules would be difficult, if not 
impossible, to maintain under a regime o f ijtihad . For since judges would be constantly reinterpreting 
scripture, there would be no permanence to the view that a thing is forbidden, reprehensible, etc., and a 
judge could thus never be told that he was wrongly imposing a rule from the reprehensible or recommended 
categories.
^ S e e  above, p.102.
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resolution of a question that is not legal in the strict sense and therefore not a constituent of 

madhhab .20

An example of a discretionary action would be a judge's marrying off (tazwij) an 

orphan girl who has no guardian. This action would be considered binding, inasmuch as it 

would confer conjugal rights upon the husband, as well as the right of both spouses to 

inherit the other's estate. But it would not be unassailable, in that the girl, or anyone else, 

could legally challenge the judge’s choice of a spouse, and a subsequent judge could legally 

overturn it. (T.178) The reason this action may be challenged is that it does not address a 

question of law strictly speaking, and in resolving this case the judge cannot, therefore, 

recline upon either tier of orthodox law. This is intimated in a number of examples in Qu. 

no. 36 wherein al-Qarafi asserts that "this is not a disputed question (of law)" (wa hadha 

laisa mukhtalafanfih). 21 In the present case, this statement clearly would not mean that 

the question of who is a suitable mate for the girl is not subject to disagreement: the point, 

rather, is that this disagreement is not strictly legal. As such, the judge cannot resolve this 

matter on the basis of his madhhab . His action is therefore discretionary and cannot be 

protected as orthodox law.

Another example of a discretionary action would be a judge's setting a non

prescribed punishment (ta'zir ). Al-Qarafi notes that here consensus supports the levying 

of non-prescribed punishments for certain acts and that there is thus no disagreement that 

these acts constitute legal causes which activate a punishment The extent, however, of the 

required punishment is subject to disagreement. And this disagreement, according to al-

20on madhhab as law strictly speaking, see above, p. 139.
21 See Tamyiz, p. 190-1. and passim. See also the informative article o f E. Tyan, "L'Autorite"de la Chose 
Jugee en Droit Musulman," Stadia Islamica 17, 1_962, p.84-7. In this article, Tyan discusses the various 
meanings accorded phrases such as "mas'alat khilcif " and " al-mu)tahadat," and the implications this has 
for the assailable or unassailable status o f judicial actions. It seems, however, that this informative article 
appeared before its time.
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Qarafi, is not strictly legal but is left, rather, to the judge's discretion. (T. 188-9) As such, 

if the Chief Justice, for example, concludes that the punishment set by one of his deputies 

is not commensurate with the offense, he may adjust this action so that a fair and equitable 

punishment is set. (T.188)

Discretionary actions may often be mixed with judicial decisions, and the question 

becomes one of discerning which aspects of a judge's action are unassailable and which are 

not. For example, if a judge sells the slave of a bankrupt debtor and awards the proceeds 

to the iatter's creditor, this action would involve both a judicial decision and a discretionary 

action. The action of selling the slave would be a judicial ruling which resolves the dispute 

among the jurisconsults (i.e., the madhhabs ) over whether the debtor is free to manumit 

his slave or whether the creditors have a right to the Iatter’s dollar-value. (T. 150-1) This 

action is thus unassailable, and neither the owner nor the slave could subsequently claim 

the slave's freedom. But the question of the amount received in return for the slave is not a 

legal one; it is not, as al-Qarafi would say, "mukhtalaf fih  ". This action is, rather, 

discretionary and if challenged may be adjusted according to the discretion of a subsequent 

judge.

But perhaps the most significant of those judicial actions identified by al-Qarafi as 

"discretionary" are 1) those where a judge determines an individual to be in possession of 

some qualifying attribute (ithbat al-sifdt), such as "uprightness" ('adalah) in the case of a 

would-be witness, or "competence" in a child-custody case. (T.178); and 2) where a judge 

assumes certain procedural requirements to be fully in order, e.g., that a certain form of 

proof (bayyinah ) or a confession (iqrar ) or a sworn oath (yamin) has been properly 

tendered. (T.179) In the case of both of these categories of action, al-Qarafi insists that 

1) neither constitute binding, unassailable, rulings (ahkamJs.hukm ), and 2) a subsequent 

judge may ignore them and issue rulings that in effect overturn them. Thus, in a case
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where a judge refuses the testimony of a witness on grounds that the latter is morally 

culpable (majruh ), a subsequent judge may deem this witness upright, accept his 

testimony, and reverse the ruling of the first judge, provided that proof of this witness' 

uprightness is presented. (T. 178-9) Or where a deputy judge assumes that all of the 

procedural requirements in a case have been satisfied, a principal may, upon reviewing this 

case, find procedural irregularities and overturn the deputy's ruling which was made on the 

basis of these irregular proceedings. (T.179-80)22

The going opinion in Western scholarship is that there is no appeal in Islamic 

law.23 This flat notion imputes to the rulings of Muslim judges a false sense of despotic 

finality, while at the same time ignoring certain differences between Islamic law and 

Western law which render the question of appeal in each system fundamentally different. In 

American law, for example, appeal is allowed almost exclusively on questions of law, not 

fact.24 On this understanding, it is true that Islamic law does not recognize the right to 

appeal. But this is because in Islamic law the legal interpretation applied to the case is not 

that of the judge but rather that of his madhhab, which is backed by consensus.25 On the 

other hand, where it is suspected that a judge has committed an error of fact, or a

22That the second judge may reverse the ruling o f the first in the case a t hand, and not simply assume this 
witness or testimony to be valid in subsequent cases is made clear at Tamyiz, p.180, where al-Qarafi states, 
"For these forms of courtroom evidence establish the existence o f legal causes which activate their 
corresponding legal rules. But it does not follow from the mere fact that a judge deems their presence that 
this constitutes a binding ruling. On the contrary, a subsequent judge may review this case and invalidate 
these findings; or he may not invalidate them. Nay, if he comes upon some irregularity, he is to rectify it. 
And the initial findings (of the first judge) will in no way be an impediment to rectifying the irregularities 
in this evidence (fa inna hadhihi hijajun tujibu thubuta asbabin mujibatin li 'stihqaqi musabbabatiha wa la 
yalzim u min kawni i-ljakim i athbataha an takuna hukman bal li ghayrihi an yanzura f t  dh a lika fa  yubtilu 
aw la yubtilu bal idha 'jtala'a fih a  ‘ala khalalin ta'aqqabaku wa la yakunu dhalika i-ithbatu 's-sabiqu mani'an 
min ta'aqqubi i-khalalift tilka i -h ija j)."

23Sce above, p.66-7, nt.39 (p.67).
24See Henry J. Abraham, The Judicial Process, p. 117: ”[I]t should be understood that no trial or appellate 
judge will readily tamper with a jury’s verdict, no matter what his private opinion may be." See also, ibid, 
p. 160, para. 2 for a list of reasons for which appeal may be granted.
2^Under the old order, appeal would be denied on questions o f law on the understanding that the judge, as a 
mujtahid, is conecitkullu mujtahidin musib.
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procedural irregularity, or a misuse of his discretionary powers, Islamic law does provide 

possible avenues to rectification.26

B. Obiter Dictum

The third category of judicial action is the fatwa given by a judge, which I have 

chosen to translate as "obiter dictum. "27 Essentially, whenever a judge speaks on a matter 

that falls outside the scope of the legal process, or that pertains to recommended (mandiib) 

or disapproved (makruh ) actions, his pronouncement has neither binding effect, nor it is 

illegal to challenge it This non-binding, 'non-unassailable' effect is what al-Qarafi is 

emphasizing when he refers to these pronouncements asfatwas.

In describing this third category of judicial action, al-Qarafi uses the term "fatwa" 

negatively; i.e., a judicial pronouncement becomes a fatwa by default, i.e., not by virtue of 

its satisfying the substantive requirements of a valid fatwa, but by virtue of its not 

qualifying as a judicial decision (hukm ). In this usage of the term "fatwa," al-Qarafi thus 

shifts the emphasis from the substantive qualities of a valid legal opinion and the 

qualifications required of those who issue them to jurisdictional considerations and the non

26In his Tabsirat, Ibn Farhun introduces this subject under the heading, "Chapter Concerning a Losing 
Litigant's Petition to Have a Ruling Reversed" (faslun ft qiyami 'l-mahkumi 'alayhi bi talabi faskhi 7- 
hukm). He then gives eleven (11) possible scenarios under which a retrial might be considered. The 
following are examples: "Fourth: If a losing litigant presents some proof formerly unknown to him, there 
are three views: Said Ibn al-Qasim in al-Mudawwanah, Tiis evidence is to be heard, and if it dictates that the 
ruling be annulled, it is to be annulled;' Said Sahnun: 'This evidence is not to be heard;' Said Ibn al- 
Mawwaz: 'If he presents it to the judge who issued the first ruling, the ruling is to be reversed; but if he
presents it to another judge, it is not. Fifth: If [the losing litigant] accuses the presiding judge of
dereliction in investigation (the status of) witnesses and he presents proof that the witnesses who testified 
against him should have been disqualified, on grounds of moral culpability, even before the first ruling was 
handed down, then regarding the reversal o f this ruling there are two views attributed to Malik [i.e., one for 
and one against]. And Ibnal-Qasim held that the ruling w asjobe overturned. And Ashhab and Sahnun held 
that it was n o t...."  Tabsirat, 1:90-1. Interestingly, al-Qarafi states that if  the witnesses themselves come 
forth and voluntarily recant their testimony, the ruling is to stand, as their recanting proves their 
culpability, and, this culpability now known, their testimony cannot be made the basis for a reversal. Sec 
Tamyiz, p. 176.
27see Webster's Third International Dictionary (1981), p. 1555. I am indebted to Prof. Farhat Ziadeh for 
guiding me to this term.
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binding status of all statements made in certain areas of the law. This reflects, I believe, al- 

Qarafi’s concern with divesting statements on certain issues of the binding authority that 

they might otherwise enjoy by virtue of the high rank of the issuing authority, e.g., judge, 

caliph, or w azir.

This point might be more clearly demonstrated by way of comparison between al- 

Qarafi and an earlier jurist, the Hanbalite, ‘Abd al-Rahman b. al-Jawzi (d.597/1200). In 

response to a growing problem of unqualified would-be muftis setting themselves up to 

give legal opinions, Ibn al-Jawzi wrote a tract entitled Ta'zim al-Futya (On the Gravity of 

Issuing Legal Opinions) in which he attempted to dissuade some of his more sophomoric 

students from issuing statements that might pass as authoritative fatwck and be taken, there

fore, as endowments of legal rights.28 For Ibn al-Jawzi, a true fatw a  was an opinion 

given only by an authorized jurisconsult; and a petitioner was to act on an opinion only if 

its issuer was thus qualified. Al-Qarafi, on the other hand, wants not so much to 

emphasize these necessary qualifications but rather the non-binding nature of any and all 

statements made in certain areas of the law, regardless — and this is the real point — of the 

authority or qualifications of the issuing party. This is clearly the intent behind statements 

of his such as the following.

Among the discretionary actions of judges [and caliphs] are 
their fa tw as  given concerning rulings on such things as 
religious observances and the like, e.g., the licit or.illicit 
status of certain ̂ arrangements of sexual usus (ta^rimu 7- 
abda‘i wa 'l-intifa‘i biha), the ritual purity of certain bodies 
of water, or the ritual impurity of certain objects, or the 
obligation to wage jihad, or other such obligations. None of 
their statements regarding these matters constitute binding 
decisions (hukm  ). On the contrary, anyone who does not 
believe these statements to be correct may give & fatwa  in 
opposition to this fatwa of the judge or the Caliph. (T.182)

28Jamal al-Din Abu al-Faraj ‘Abd al-Rahman ‘Ali b. al-Jawzi, Ta'zim al-futya (Chester Beatty Library, 
Arabic Mss. no.3829).
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For his part, Ibn al-Jawzi would in all probability deny that such statements made 

by judges, caliphs, and other officials were at all fatwas, unless these officials were 

qualified as muftis to speak on the law. In contradistinction, al-Qarafi states openly that the 

right to issue legal opinions is basic to the very office of Caliph itself. (T.32) This was 

not, however, to say that all caliphs and judges were qualified jurisconsults. Al-Qarafi’s 

point was rather that their right to ^.ve fatwas must be acknowledged in order to allow that 

their statements on certain topics be taken as no more than fatwas, i.e., obiter dicta in 

effect.29

It might be noticed that the real difference between al-Qarafi and Ibn al-Jawzi is that 

the former accepts two different uses of the term 'fatwa when speaking of authorized 

muftis, a fatwa is an authoritative legal opinion; when speaking of judges, caliphs and 

other officials, fatwa is used in the sense of obiter dictum. This distinction between the 

fatwa of the latter and the Fatwa (capital intended) of the former is necessary in order to 

ensure, on the one hand, that not all pronouncements by officials are taken to be bind

ing,30 while maintaining, at the same time, that such statements, even as fatwas, are not 

probative in making and breaking consensus (ijma‘ ).

29My research leads me to contradict the view of Schacht, Coulson, and others^who see in the central 
power a relentless effort to limit the competence o f judges in defiance o f the fuqaha', who are ever bent on 
keeping judicial competence as broad as possible. Al-Qarafi's position suggests that it was the other way 
around; the fuqaha' wanted to limit judicial power, the better to offset the encroachments of the 
government This latter view seems the more plausible, since it is only natural for the government to want 
to expand the power of those in its service, against the wishes o f  the guilds o f  law, who are ever 
apprehensive about government domination.
30A1-Qarafi's statement at al-Furuq, 2:103: "If a man says to a woman, 'If I marry you, you are thrice 
divorced,' and then marries her and a judge rules that the marriage is valid, a (subsequent) judge, who holds 
that such statements necessitate divorce, would have to uphold this marriage, and he could not issue a fatwa 
obliging divorce," suggests that his 'negative' usage o f "fatwa " was also designed to divest statements by 
Chief Justices against the rulings o f their deputies (after the fact) o f any binding force which they might 
ordinarily enjoy.
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m . On the Need for Judicial Actions

As a general rule, the rights and obligations contained in the Law are direct and 

automatic. Whenever a legal cause (sabdb) obtains, there remains no need for a judge, 

caliph, or anyone else to sanction the effected privilege nor to confirm the resulting prohibi

tion. Man is endowed with sui juris: he has both the right and the obligation to conduct his 

affairs autonomously, according to the Law. 31

This, however, is only a general rule. There are circumstances under which 

confirmation or some other sanctionative action by a representative of officialdom will be 

required in order for a legal cause to activate its corresponding legal r u l e . 3 2  These circum

stances are enumerated in al-Qarafi’s response to Qu. no. 3 2 .

What is the general rule (dabit) by which it is determined 
which legal rules require the ruling of a judge, the mere 
occurrence of their legal causes not being sufficient (for their 
application), and which rules do not require the ruling of a 
judge, the mere occurrence of their legal causes sufficing (to 
bring them into effect)? (T.146)

Al-Qarafi indicates that the need for a judge's action is engendered by any one of 

three possible circumstances:

1) Where the implementation of the resulting legal rule 
requires investigation, precise clarification, and exertion of 
effort by a perspicacious scholar and just arbiter, in order to 
confirm the existence of the iegal cause and the extent to 
which it calls the corresponding legal rule into effect. 
(T.146)

31 For al-Qarafi's definitive statement on this point, see Tamyiz, p. 96, para. 1 ff.
3 2According to al-Qarafi, the following officials are authorized to issue binding rulings within their 
specified areas o f jurisdiction: Caliph; wazir (of tafwid.); military governors; mazalim court magistrates; 
the muhtasib; court magistrates (e.g., justices o f the peace); arbitrators; alms collectors; crop appraisers. 
See Tamyiz, p. 156-73.
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2) Where leaving the privilege of implementing legal rules 
upon the occurrence of their legal causes to the public is 
likely to lead to public strife, rancor, manslaughter and 
fighting, and to the corruption of souls and property.
(T.148)

3) Where there exists strong disagreement (khilaf) (among 
the jurisconsults), accompanied by a conflict between the 
rights of God {huquq Allah) and the rights of man. (T.148)

The examples given under the first category include rules of two types: 1) those 

whose legal causes are accompanied by substantial legal prerequisites (shurux Is. short) or 

legal impediments (mawani'/s. mam' ); and 2) those whose legal causes are not fixed but 

of a desultory or amorphous nature.

An example of the first type is the case of divorce on grounds of the husband's 

insolvency. Ordinarily, a husband's inability to support his wife is a legal cause granting 

the wife the right to annulment. However, in such a case, the wife could not, according to 

al-Qarafi, action this right herself. Rather, annulment would have to be executed by a 

judge. This is because such a matter requires additional investigation, in order to determine 

if what may be considered "insolvency” and "inability to support" actually exist Likewise, 

it must be determined whether or not the rule governing insolvency applies to this particular 

husband. For, according to Malik, if the husband's indigence is known by the wife at the 

time of marriage, his subsequent inability to support her ceases to be a legal cause granting 

her the right to annulment 33

A second example adduced under the first category involves the non-prescribed 

disciplinary sanctions known as ta'ziratls.ta'zir. These, according to al-Qarafi, require 

investigation in order to determine the extent of the offense, as well as the status of the

33on  the issue of divorce on grounds o f  insolvency, see above, p.97-8. This stipulation by Malik is a 
legal impediment to applying the rule on divorce on grounds o f insolvency.
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perpetrator and the victim. For example, if a person is caught breaking and entering 

another's property, it must be determined that he was no doing so in order to retrieve a 

thing that rightfully belonged to him; for some jurists hold that one may repossess his 

property without the permission of the possessor. (T. 100) Or if a person publicly defames 

another, it must be determined, first, that the words used were considered defamatory by 

those in whose company they were said, and second, that the blood relationship between 

the two is not an impediment to the application of the rule on defamation (shatm, to be 

distinguished from qadhf). For there are no legal sanctions, for example, against a father 

verbally abusing a s o n . 3 4

Under the second category, al-Qarafi cites the imposition of the prescribed 

punishments, al-hudud. Here the underlying necessity for official intervention is plainly 

the preservation of public order, a universal imperative which all legal systems are called 

upon to promote. Al-Qarafi notes that, unlike the case of the non-prescribed punishments, 

the legal causes that engender hudud punishments are both known and of a fixed 

constitution. There is thus no question of determining their proportions, and no need for a 

judge to investigate them. However, were the implementation of these rules left to the 

general public, civil strife and social upheaval would be the inevitable result. Thus, the 

Law has removed the application of these rules from the public’s hands and delegated this 

task to those in authority (wulat al-umur). (T. 148)

Under the third category, al-Qarafi cites among his examples the case of a debtor 

who frees his slave. This action, according to him, engenders a conflict of rights: 1) the 

creditors to whom this debtor owes money have a right to the slave's dollar-value; 2) the 

debtor has a right to choose between settling his debts and performing an act of qurbah ,

34See al-Mawardi, al-Ahkam al-sultaniyah, p. 2 2 6 .

R eproduced with perm ission of the copyright owner. Further reproduction prohibited without perm ission.



www.manaraa.com

199

drawing near to God; 3) God has a right to the debtor's act of qurbah, represented in the 

latter's freeing his slave. Moreover, there is sharp disagreement among the schools of law 

as to whose right is to take precedence.(T. 150-1) This original act of manumission thus 

requires the action of a judge, who will either confirm or override it, deciding whose right 

is to take precedence over whose.

*

According to al-Qarafi, these three considerations are the only justifications for 

judicial intervention. Whenever, in the absence of these three circumstances, a legal cause 

obtains, its corresponding legal rule is activated automatically, and there remains no need 

whatever for a judge, caliph , or anyone else. In al-Qarafi's words:

These are the three reasons for which the implementation of 
a legal rule will require the action of a judge or government 
official. And whenever none of these circumstances are 
found to exist, a legal rule is to follow its legal cause 
(automatically), regardless of whether a judge rules or not. 
(T.151)35

IV. Some Questions Relating to Venue:
Between Judges and Litigants

Once it has been determined that a case is to go to court, how is the madhhab of the 

presiding judge determined, particularly in cases where the litigants belong to two different 

schools? If the judge is a Shaft‘i and one of the litigants a MalikT, can this litigant refuse to 

accept the ruling of the judge?

35Al-Qarafi notes that there is often disagreement over whether or not certain rules require judicial action. 
A few examples: If a person ends up the slave of a well-to-do relative, the latter must free him. But does 
this act of manumission require the ruling of a judge? The most widel^held view was that it did not, but 
some jurists insisted that a judge’s ruling was necessary. See Tamyiz, p. 153. If a seller and a buyer 
disagree_over the terms o f  a contract which has already been consummated and each takes a sworn oath 
(tahalafa) [out o f  court] affirming his position, does the nullification o f  this contract then require the ruling 
of a judge? Scholars differed over this question. See Tamyiz, p. 154.
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Unfortunately, I have found no direct treatment of either of these questions in any 

of al-Qarafi's works. This does not mean, however, that his works are not instructive in 

their regard.

Regarding the first question, according to the Sharh al-Majallah, if  two people have 

a dispute and one wants to take it before a Shafi‘i judge while the other wants to take it 

before a Maliki, the choice of judge is to go to the party who is the defendant, al-mudda'a 

‘alayh .36 The reason given is that the defendant is seeking to absolve himself from a 

charge of which it must be assumed he is innocent, according to the principle of primary 

innocence (al-bara'ah al-asliyah ). To force him to go before a judge whose madhhab 

differs from his own might violate this principle and result in a wrong conviction, since the 

judge may hold him responsible for things that he does not recognize according to his own 

school. A case in point would be to allow a Shafi‘i wife to take her claim of non-marriage 

to her Hanafi husband before a Shafi‘i judge, who holds the presence of a guardian to be a 

prerequisite to a valid marriage, in contradistinction to the Hanafis. In addition, to allow 

the plaintiff his choice of judge would lighten his burden of proof, which, according to the 

principle of primary innocence, falls squarely upon him, since claims of criminal wrong

doing go against the assumed norm.

In his al-Furuq , al-Qarafi relies upon this same principle, al-bara'ah al-asliyah (a 

cognate of presumption of former status, istishab a l-ha l) to identify who in a case is the 

plaintiff and who the defendant. The plaintiff in a case is not simply the one who makes 

the charge; the plaintiff is rather he whose claim goes against the assumed norm, which in 

the absence of scriptural directives is determined on the basis of custom. For example, an

56salim  Rustum Baz al-Lubriani. Sharh al-majallah  (Beirut: Dar Ihya' al-Turaih a l-‘Arabi, 1406/1986) 
p.1171.
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orphan who charges that he had not received his inheritance from his step-father would be 

the defendant, while the step-father would be the plaintiff, and the burden of proof would 

fall upon the latter. For according to the Qur'an, the assumed norm is that the money has 

not been paid. (F.4.-74-6) From this discussion in his al-Furuq, it appears that it is 

fairness and the desire to protect people from false claims that demands that the burden of 

proof be placed on the plaintiff, and that "plaintiff' be defined as he whose claim goes 

against the assumed norm. On this view, it would seem that, in a similar manner, al- 

Qarafi’s wish to protect people from false and unfair claims (such as that of the Shafi’i wife 

cited above) would demand that the choice of judge go to the defendant, as stated in the 

Sharh ai-Majailah . In this al-Qarafi would differ, for example, from Ibn Rushd, who 

states that under such circumstances the plaintiff and defendant are to draw lots.3?

On the question o f litigants refusing to accept rulings due to differences in 

madhhab, mention has been made of al-Qarafi's doctrine concerning the relationship 

between judicial rulings and opposing views: judicial rulings are specific; dissenting views 

are general; the specific takes precedence over the general.38 On this principle, litigants 

have no choice whatever before the ruling of a judge, regardless of differences in madhhab 

between the former and the latter. This view is confirmed by a contemporary of al-Qarafi, 

Ibn Abi al-Dam, who died in 642/1244, not long before the Tamyiz was written.

If a flanafi ferments somejvine and a Shafi’i destroys it and 
they come before ^ Ja n a f i judge and the plaintiff provides 
proof that the SKafi'i destroyed the wine after it had 
fermented and the judge rules that the latter is liable for its 
dollar-value, the Shafi’i must comply, absolutely, according 
to the ruling of the judge.

(This holds) even if the plaintiff is unable to provide proof 
and the defendant gives a sworn oath (yamin ) that he is not 
responsible for anything. (For in such a case) this oath

37Bidaycu, 2: 345. 
3 8 see  above, p. 112-15.
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would be considered untrue and false testimony. For what 
is considered (in such a case) is the view of the judge, not
the view of the d e f e n d a n t . 3 9

This rule, binding litigants to the rulings of presiding judges, applies absolutely in 

cases where a judge rules against a litigant. There is a difference of opinion, however, 

where a judge grants a litigant a right that is not permissible according to the latter1 s school. 

The well known position of the Hanafi school was that a judge's ruling rendered a thing 

permissible absolutely, even if it was not permissible according to the madhhab of the 

litigant, and even if the latter knowingly presented false evidence Thus if  a man 

knowingly presents false evidence to the effect that a woman is his wife and a judge rules 

that they are married, the man could cohabitate with the woman, even if he knew her not to 

be his wife in reality.40 The Hanafis base their opinion on an analogy to cases o f mutual 

repudiation (IVan ), where the judge's ruling renders the woman marriable to another man, 

even though it is known that one of the spouses is lying and that in reality there may be no 

reason for her to become licit to another man.^l The Malikis, by contrast, and some 

Shafi’is, disagree with this position. They hold that the ruling of a judge does not render a 

thing known to be impermissible permissible, nor vice versa. Thus if a Hanafi grants a 

Maliki the right of preemption on grounds of neighborliness {shufat al-jar), the latter may 

not accept it. (T. I l l )  Likewise, if a person knows the judge to be mistaken, he may not 

partake of a right granted on this mistaken pretext. (T. I l l )

39See Ibn Abi al-Dam , A dab, p. 118; see also his discussion on p.166-20. See also al-Tarabulusi, M u'in, 
p.27. The point o f  the second paragraph is that if  the plaintiff cannot provide proof o f  his claim, the judge 
may oblige the defendant to give a sworn oath o f  innocence in order to absolve himself. In the present case, 
however, the defendant refuses to swear that he did not destroy the yanafi's wine (as a matter o ffa c t) but 
insists only that he is not legally liable for the destroyed property (since, according to the Shafi‘i .school, 
wine is not a  valuable comm odity). Ibn Abi al-Dam's point is that this will not avail this Shafi‘i, since 
legal liability is determined on the basis o f  the judge's school, not the defendant's.
40See Ibn Rushd, B id f ia t ,  2: 345-6.
41 I b id , 2: 347. L i’ah  is where a husband accuses his wife o f  infidelity without proof. If the wife denies this 
charge, both take sworn oaths, afterwhich the marriage may be annuled. See Bidaycu, 2:86. Ibn Farhun 
states that this Hanafi view  applied to cases o f  marriage only and that even some Malikis agreed with them 
as regards marriage. He insists that in money matters, however, all agree that where a judge wrongly grants 
a party som e right, his ruling does not render it licit.
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V. At C ourt: On the T hree Stages of the Judicial Process

Once it has been determined that a case is to come to court and the judge who is to 

preside has been chosen, the judicial process proper begins. In his response to Qu. no. 30, 

al-Qarafi outlines three distinct stages of this process: 1) plenary establishment of fact (al- 

ithbat); 2) judgment (al-hukm ); and 3) implementation (al-tanfidh ). Whenever a case is 

brought to court, it must pass through at least two of these three stages in order to reach 

settlement

When a case is brought to court, what is actually taking place is a dispute over the 

occurrence of some event that is being claimed as a legal cause entitling one of the litigants 

to some right or relieving him of some obligation. The function of the judge is first to 

establish, as a matter of fact, whether or not the alleged event took place, and then to 

determine to which, if  any, legal rights this occurrence entitles the plaintiff. In other 

words, the judge settles two questions: 1) Did "X" occur ?; and 2) Which legal rights or 

obligations does the occurrence of "X" effect? The first of these questions is settled during 

al-ithbai, plenary establishment of fact. The second is settled at either the al-hukm or al- 

tanfidh stages.

A. A l-Ithba i

According to al-Qarafi, al-ithbat is the process of "establishing the factual 

occurrence o f a legal cause before a judge by way of valid courtroom evidence 

(T.134) Emphasizing the fact that, in establishing the facts, a judge must rely strictly 

upon the legally valid evidence presented in the case, al-Qarafi states that in the same way 

that scriptural evidence (dalil) is the sine qua non of the mufti's legal ruling (hukm ), "the 

effective cause (sabab ) o f a judge's ruling must be valid courtroom evidence (hujjah ). 

(T.82)
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In his al-Furuq al-Qafafi enumerates the various forms of legally valid evidence 

recognized by the guilds of law. Ten such forms are cited: 1) proof established by oral 

testimony (al-bayyirtah); 2) acknowledgment (al-iqrar); 3) oral testimony joined by the 

plaintiffs sworn oath (al-shahid wa al-yamln ); 4) oral testimony joined by (the 

defendant's) refusal to take an oath (cl-shahid wa ai-nukul); 5) sworn oath joined by 

refusal of the other party to take an oath (al-yamin wa al-nukul); 6) joint testimony of two 

women joined by sworn oath; 7) joint testimony of two women joined by refusal to take an 

oath; 8) joint testimony of two women [or four women according to al-Shafi‘i] in cases 

involving particularly female matters; 9) testimony of minors; 10) mutual contradictory 

oaths taken by the plaintiff and the defendant (al-tahaluf), according to Malik, after which 

settlement is reached by having the two parties draw lots (yaqtasiman). (F. 1:129) 42

These are the means through which litigants may attempt to establish (literally, 

ithbat ) their c l a i m s . 4 3  When all of the evidence has been presented and the judge 

concludes that "X" did or did not occur, the al-ithbat stage is concluded, and the judge 

must give judgment.

If legally valid proof (hujjah ) of the occurrence of a legal 
ruling's legal cause is presented and this proof is complete 
and there remains no doubt (in the judge's mind) and all of 
the necessary conditions and desiderata are satisfied, without 
doubt, it becomes incumbent upon the judge to give 
judgment immediately. For one of die litigants is unjust; and

42Al-Qarafi makes no mention o f circumstantial evidence (e.g., qara'in al-ahwal ). However, in both the 
Tabsirat al-Hukkam, (2:117-55) and the Mu'in al-Hukkam_ (p.166-79), Ibn Farhun and al-Tarabulusi 
discuss circumstantial_evidence at length and cite aJ-Qaraf^ as_a major source. It seem s, from these 
citations, that al-Qarafi discussed this matter in his opus on Maliki law, al-Dhakhirah, which I was unfortu
nately not able to consult in tim e for_this study. Judging from Ibn Qayyim  al-Jawziyah's I'lam al- 
Muwaqqi'in and his al-Turuq al-Hukmiyah, circumstantial evidence appears to have becom e a major issue 
in the 8th/14th century, and major innovations in the law o f  evidence were debated during this period.
43in his al-Furuq, 4 :4 4 , al-Qarafi cites the controversy over the legality_of judges ruling according to what 
has com e to their knowledge outside o f  court. The Hanbalis and Malikis, according to al-Qarafi, disallow  
this altogether. The Hanafis disallowed it in all criminal cases, with the exception o f  those involving 
calumny ([qadhf). The well-known position o f  the Shafi'is, however, was that a  judge could rule in every 
case according to what he knew before becoming judge or what he learned outside o f  court during his 
judgeship.
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the removal o f injustice is a duty that may not be postponed. 
(T.135)

B. A l-H ukm  or al-Tanfidh  ?

Following plenary establishment of fact, the case enters either the al-hukm or al- 

tanfidh stages. Whether it enters one or the other will depend on the status of the legal 

question under review. If the question is disputed (mukhtalaf fih  ), the judge must choose 

from among the views in his school a ruling, which will be implemented at the al-tanfidh 

stage. If the question is one of consensus (m ujm a‘ ‘alayh ), the judge will simply 

implement the view dictated by consensus.

1. A l-Tan fidh  4 4 : The Judicial Function in 

M ujm a‘ ‘Alayhi C ases  

Consensus on a question has the following implications. First, both the status of 

the event as a legal cause, as well as the effected rule, are known and agreed upon, by 

consensus.45 Second, it is agreed that this rule applies to all cases where this legal cause 

is found. Finally, the view o f consensus may not be passed over in favor of any other 

view.

44"Al-Tanfidh,"  as employed by al-Qarafi, has actually two meanings. Here it is used in the sense of 
implementing the rule backed by consensus. For the second meaning, see below, p.214.
4 5 lt is possible to have consensus on an event's status as a legal cause, w hile disagreeing on the legal 
ruling activated by_it For example, it is agreed that wine-drinking is a iegal cause necessitating lashing; 
however, al-Shafi‘rheld the required number o f  lashes to be forty, while Maiik and Abu Hanlfa held that 
the required number was eighty. See Ibn Rushd, Bidayat, 2; 322-3. Similarly, it is  agreed thatdivorce is a 
legal cause for a man to pay a severance gift (rrnua' ) to his departing wife; however, al-ShafiTheld this to 
be obligatory, while Malik held that it was only recommended. I b id , 2:73-4. Or, while it is agreed among 
the Shafi'is, M alikis and Hanballs that a man's inability to supgort his w ife is a legal cause granting the 
w ife the right to annulment, m ost M aiikis and some Hanbalis recognize the w ife’s knowledge o f  the 
husband's poverty at the time o f  marriage as a  legal impediment (m ani‘ ) to this right to annulment See 
above, p.97-8.
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According to al-Qarafi, whenever the question under review is one of consensus, 

the judge bypasses the al-hukm  stage and promptly implements the ruling backed by 

consensus.

As for universally agreed upon questions, such as the 
obligation to cover losses in cases of property damage, 
retributory execution in cases of intentional homicide, the 
obligation to pay debts owed, or to pay the agreed upon 
amount in a profit-sharing contract, or the amputation of a 
hand in cases of theft, in none of these cases does plenary 
establishment of fact require the origination of a ruling by a 
judge. Rather, the rulings governing these cases are already 
established, by consensus, in the body o f the Law. The 
function o f a judge jn  such cases is simply one o f 
implementation (tanfidh ). Outside of this, the judge and 
the mufti are absolutely equal.4** For these cases in no way 
involve God’s delegating to judges the issuance of a binding 
ruling. On the contrary, universally agreed upon rules 
follow their legal causes, automatically, be there a judge or 
not. (T.137)

In such cases, judges make no choice; their function is rather a quasi-executive one 

of informing the lidgants that, according to the facts, a universally agreed upon rule applies 

to their case and that they must now comply with this rule.

2. A l-H u k m  : T he Judicial Function in 

M ukh ta la f Fih  Cases 

The situation with cases involving disputed questions is different. Here we are 

brought back to the main problem of the Tamyiz.

The existence of khilaf (disagreement) on a question has two possible implications:

1) either the status of the event as a legal cause is disputed; or 2) the legal rule or status 

activated by this event is disputed, even after the event itself is universally recognized as a

46An allusion to the fact that both are verbatim translator-interpreters and mere conveyers (m u khbir) o f  a 
single, uni vocal, rule, whereas in disputed cases judges choose among a number o f  possible rulings.
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legal cause. In such cases a judge must therefore decide: 1) if the event is a legal cause; and

2) which legal rules it activates.

It is here, at the al-hukm stage in cases involving dispute questions, that the 

fundamental difference between the judicial function under the regime of ijtihad and that of 

taqlid comes to the fore. Under the regime of ijtihad, in addition to resolving the factual 

question of the occurrence of "X," judges decided also the legal question of whether or not 

"X" was a legal cause and which legal rules it activated. Under the regime of taqlid, 

however, judges were no longer recognized as competent to decide on questions of law, 

and their function was thus limited to resolving the question of the occurrence of the event 

being claimed as a legal cause. In resolving the legal aspects of a dispute, judges were now 

bound to the views of their madhhab.

This, however, requires some clarification. To say that judges under the regime of 

taqlid were limited to questions of fact is not to say that they decided only on the question 

of "X's" occurrence and nothing else. To be sure, it was equally within their competence 

to determine "X's" status as a legal cause, as well as the legal rights it activated. The 

difference, however, under the regime of taqlid, was that the question of "X’s" occurrence 

was resolved on the basis of courtroom evidence which the judge himself interpreted, 

whereas the question of "Xs" status as a legal cause was resolved on the basis of scriptural 

evidence which was now the exclusive preserve o f the mufti. This division of 

competences is reflected in a number of al-Qarafi's statements, such as the following.

. . .  the judge follows legal courtroom evidence (hujjafi), 
while the mufti follows scriptural evidence (adillah/ s. dalil).
The mufti, meanwhile, does not rely upon legal evidence 
(hujjah ); rather, he relies strictly upon scriptural evidence 
(iadillah ). And scriptural evidence includes the Quran, the 
Sunnah and the like; while legal evidence includes proof
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established by oral testimony (bayyinah ), acknowledgment 
{iqrar), and the like. (T.30-1)47

Stated differently, because the occurrence of "X" is determined on the basis of 

courtroom evidence and because courtroom evidence is the exclusive preserve of judges, 

judges, and judges alone, decide on the question of "X's" occurrence. But because the 

status of ”X” as a legal cause is determined on the basis of scriptural evidence (or, one 

should say, the madhhab of an eponym), and because muftis have now the exclusive right 

to interpret such evidence, only the pronouncements of muftis on the question of "X's" 

status as a legal cause are authoritative. It is in this sense that one may speak of a 

separation between jurisdiction of law and jurisdiction of fact, the latter going to judges, the 

former to muftis. As a result of this division, the primary function of judges under the 

regime of taqlid came to resemble that performed by the juty in American law. In this 

new capacity, while the factual content of a judge’s ruling was his own product, the legal 

content was ever borrowed from the fatwa upheld in his school.

A. The Judge's Choice in M ukhialaf Fihi Cases:
Rajih  or Mashhur ?

As mentioned earlier, there may be a number of views on a single question that fall 

within the confines of what a school will acknowledge as acceptable. Among these, 

however, are some that come to acquire more weight than others, both on the level of the 

individual, as well as that of the group. Not surprisingly, the question comes up as to 

whether judges are bound to apply the view most preferred by them as individuals, i.e., the 

rajih , or that most preferred by the madhhab as a group, i.e., the mashhur. 48

47See also al-Furuq, 1: 129: "Scriptural evidence (a d illa h ) is relied upon by the mujtahids; legal evidence 
(hijaj Is. n u jjah ) is relied upon by judges; legal causes, such as the sun's passing its zenith and sighting the 
crescent marking the beginning o f  the month, are relied upon by all those who are legally responsible (al- 
mukallafuh )."
48()n rajih  and m ashhur, see above, p. 167ff.
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Al-Qarafi's response is that only if a judge is a m ujia’aid  is it incumbent upon him 

to apply the rajih  . If, on the other hand, he is a muqallid ["as is the case in our day" 

(T.29)], "he may apply the view most widely subscribed to in his m adhhab  , i.e., the 

m ashhur, even if he does not know this to be the view best substantiated by scripture, 

following in this the judgment of his Imam of whom he is a follower." (T.79)

To be sure, for the al-Qarafi, the rule was that judges were bound to apply the 

m ashhur . In the early segments of the Tamyiz, he states unequivocally that judges may 

choose from among "one of the competing views" (ahadu 'l-mustawayn ) (T.30) (ahadu 

qawlayn ) (T.65) and that they are not bound to perform tarjih (determination of the best 

substantiated view). (T.30) He reminds his reader in this regard that judges rely upon 

courtroom evidence only, implying that measuring the substantive quality of views is not 

the vocation of the judge, qua judge. (T.30-1) But in summing up his response to Qu. no. 

22, al-Qarafi equivocates, stating that it is conceivable that a judge rule according to the 

rajih, as it is conceivable that he apply a view that is not rajih, implying that whether he 

applies one or the other is a matter of choice. (T.80)49

Why this vacillation? To my mind the following seems plausible as an explanation. 

Under the regime of taqlid, the rule had been that judges were bound to the mashhur of 

their madhhab . For to allow them the privilege of performing tarjih would incur the same 

liabilities wrought by allowing them to perform ijtihad  . For a judge could always find 

amid the mass of opinions in his school a view that suited his or, alas, his patron’s needs, a

49"This contradiction caught the attention o f  Ibn Farhun (Jab sir  a t, 1:75) and Shaykh ‘Ilish in his Path al- 
'Ali a l-M a lik . The latter attempted to resolve it, however, by arguing that tarjih was required where two 
view s were found to be o f unequal weight, whereas in the case o f equivalent views, tarjih was not required. 
This explanation, however, is defective; for determining the two view s to be o f equal or unequal weight to 
begin_with would itself be an exercise in tarjih . Tarjih , then, would be a requirement in all cases. See 
Tam yiz, p. 80 -2 , nt. 1.
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view whose correctness he could claim reigned preponderant in his mind. However, this 

insistence on applying the mashhur proved to have a stultifying effect on the law, as it 

denied judges the opportunity to do the one thing which they had free reign to do under the 

regime of ijtihad, namely, to individualize cases. Bound to a solitary rule, judges were 

now rendered much less able to accommodate extenuating circumstances and to check 

ulterior motives. This meant, in a number of cases, that they were forced to countenance 

even known miscarriages of justice. One might recall in this regard the case tried by Ibn 

bint al-A‘azz in which a mansion was simultaneously sold and declared waqf.50 in order 

to circumvent this negative effect, it was necessary to find a way of allowing judges greater 

leeway in choosing their rulings. This demanded a less rigid application of the rule on 

applying the mashhur, and at least a tacit approval of judicial tarjih where warranted. The 

following example will add some clarity to this point.

According to the Ibn Rusnd, himself a MalikT, Malik’s view was that the wish of 

female family members was not considered in cases of intentional homicide where the 

family made its choice on the fate of the murderer, i.e., execution, blood-money, or 

clemency. 51 He cites, however, a difference of opinion on this question, some scholars 

holding that every family member, including females, who had a right to inheritance also 

had the right to grant a murderer c l e m e n c y .52 The significance of this disagreement lies in 

the fact that execution requires the unanimous agreement of all those who have the right to 

choose; if one of them dissents, execution is stayed. Now, in the Bulghat al-Salik (18th 

C.), the position cited for the Maliki school is that every family member, including females, 

who has a right to inheritance also has a right to a vote in cases of intentional h o m i c i d e . 5  3

SOsee above, p.57-8. The purchasers were forced to forfeit their money, despite the fact that it was known 
that the seller had willfully defrauded them in favor o f  his heirs.
5\B idayat, 2: 301-2.
5 2 [b id ,2 :3 0 2 .
53A1-Sawi, Bulghat, 2: 391.
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In other words, this had apparendy become the mashhur of the Malika madhhab , and the 

view of Malik had been abandoned as the weaker, i.e., marjuh or mahjur view.

Now, if a Maliki judge is presented with a case of intentional homicide in which the 

wife of the victim wishes the murderer pardoned, and it is discovered that she and the 

murderer were part of a conspiracy to get rid of the husband so that they could then be 

married, may the judge, in the interest of justice, by-pass the mashhur, which grants all 

females a vote, in favor of the 'weaker' view of Malik, which would deny the wife a 

v o t e ? 5 4  Obviously, the answer depends on the degree to which judges are to be held to the 

mashhur. And it was perhaps this type of consideration that left al-Qarafi unwilling to 

commit himself fully to the rule on applying the mashhur. And it becomes clear in this 

context that al-Qarafi was painfully aware of one of the more serious drawbacks of the 

regime of taqlid : On the other hand, to state unequivocally that judges had the right to 

apply the rajih in every case would have constituted a return to the old order. On the other 

hand, to bind them absolutely to applying the mashhur in every case would inevitably 

undermine the law's commitment to justice. It is perhaps this conflict of interest that 

explains al-Qarafi's equivocation on this point.

B. Independent Reasoning 

While the basic rule under the regime of taqlid was that judges were bound to the 

mashhur, it remained possible, even on the basis of this single fatw a , for a judge to reach 

different rulings in different cases, depending on the nature of the rule. An example from 

a rule upheld in the Hanbali school will demonstrate this point.

54 According to the Hanafi, al-Tarabulusi, judges may not apply view s that have been abandoned in the 
m adh hab. For this, according to him, would be a ich ila f , i.e ., a violation o f  the going opinion, not an 
ikhiilaf, i.e., a  difference o f  opinion within the boundaries o f  many acceptable view s. See Mu'in, p. 34.
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According to the Hanbalis, if a stipulation in a contract violates the specific purpose 

of the contract, the contract remains valid while the stipulation is voided. If, however, the 

stipulation violates a more general principle of the Shari'ah, the entire contract is 

invalidated.^^ Now, in a loan contract where the lender stipulates that the borrower not 

spend the money, the question will arise as to whether this stipulation contradicts the basic 

purpose of the loan, or a more general principle of the Law, viz., that a loan is a transfer of 

property whereby the lender loses his right to make such stipulations. In trying such a 

case, a judge may find that this stipulation violates the Shari‘ah, whereby he invalidates the 

entire loan. Or he may conclude that it contradicts only the purpose of this particular loan, 

whereupon he upholds the loan and voids the stipulation. Or, assuming that the 

borrower's aim was merely to procure "ffont-money," this same judge may find that such a 

stipulation violates neither the general Shari‘ah concept of loans (i.e., to provide a 

borrower with needed funds without bringing gain to the lender), nor the specific purpose 

of this loan (which may be determined by the parties themselves). He may therefore 

uphold both the loan and the stipulation.

As in the case of the mufti, this exercise of independent reasoning relates more to 

questions of fact than l a w . 5 6  in the present case, for example, the question is whether or 

not a particular stipulation is a violation in a particular case, not whether stipulations in 

general affect the status of contracts in general. It was probably to this type of independent 

reasoning that al~Subld referred when he spoke of an ijtihad performed by judges.^?

55See Nabil A . Saleh, Unlawful Gain and Legitim ate Profit in Islamic Law  (Cambridge University Press. 
1986), p.45.
56see above, p.149-54.
57See above, p. 129.
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C. Unprecedented Cases

Thus far the main focus has been on al-Qarafi's doctrine as it relates to cases for the 

resolution of which a judge reclines upon views already espoused in his school. In Qu. 

no. 21, however, al-Qarafi is asked whether his doctrine applies also to cases where the 

legal quesdon is only "potentially controversial' (qabilun li n-niza' ) ,  in other words, 

unprecedented but subject to disagreement among the fuqaha' . (T.78)

Al-Qarafi's response is that it is not a precondition that a case be precedential in 

order for the judge's decision to enjoy full immunity. Rather, judicial rulings remain 

unassailable even in unprecedented cases. Here, however, al-Qarafi adds that the criterion 

for a valid ruling is the same as that applied to rulings in precedential cases, and that if a 

judge's ruling violates any established legal precepts (qawa'id), it is to be overturned. 

(T.78)

. . .  if the question represented in a case has never been 
treated before {maskut ‘anha ) and the judge hands down a 
ruling that is plausible (fjakama 'l-kakimu birna hiya qabilah 
lah ), this ruling is not to be overturned. But, if in treating 
an unprecedented case he hands down a ruling that is in 
violation of established legal precepts {qawa'id), his ruling 
is to be overturned. (T.78)

This emphasis on legal precepts (qawa'id ) is significant. For it reinforces the 

notion that in extrapolating (i.e., performing takhrij ) in order to arrive at solutions for 

unprecedented questions, judges have access to the sources of law only through the 

madhhabs of their respective Imams.58 This stands in sharp contrast with the situation of 

the past, whereby judges were bound only to the universal sources and principles of the 

law (usul), viz., the Qur'an, the Sunnah, Consensus, and analogy, and a ruling was valid

58 See above, qawa'id, p.163-7.
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as long as it did not violate any of thesep9 Here, however, when al-Qarafi speaks of 

"plausible[nessj" (T.78) he means that in addition to not violating the sources, the ruling 

must also conform to the legal precepts (qawa'id) upheld in the judge's school.60

VI. A l-T anfidh

"Al-Tanfidh" has two applications: 1) it refers to a judge's application of the rule 

dictated by consensus in cases involving mujma‘ ‘alayhi questions; 2) it applies to the 

enforcement of the judge's decision in both mujma ‘ ‘alayh and mukhtalaf fih i cases, 

following the act of choosing a ruling in the latter, and following establishment of fact in 

the former. Al-Qarafi makes clear that enforcement, which entails the threat of force, is 

actually a part of public administration and, as such, is not necessarily the task of judges.

Public administration (al-siyasah al-'ammah) is not the task 
of judges, especially weak judges who have not the power to 
enforce (their rulings), for example, a weak judge who 
issues a ruling against powerful kings. This judge levies an 
obligation upon this king, and it never crosses his mind to 
try to enforce it, due to his plain inability to do so. Rather, a 
judge -  qua judge — merely originates rulings, while the 
power to enforce these goes beyond his being a judge. He 
may be authorized to enforce rulings, and he may not.61

59xh is  is reflected, for example, in the criterion o f  aI-Shafi‘i: "Whenever a judge rules according to his
ijtih ad , then realizes that his ruling was wrong, or another judge points this out to him, then, whether he
violated the Qur'an, the Sunnah, consensus, or what may be deduced from these (ma kdn afi m a'na hadha  —
al-Shafi‘i's locution for analogy), his ruling is to be overturned all the same.” See al-Mawardi, A dab , 1:
682. Sim ilar versions o f  this early four-part criterion may be found in al-Khassaf, A dab , p. 338 ff; al-
MawardT ib id , 1:261; al-Ghazzali, al-Mustasfa, 2:382-3; Ibn Qudamah, al-Mughm, 9: 56.
60See also above, p. 163-7.
61Cited in Ibn Farhun, Tabsirat, 1:18.

•  •
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*  *  *

According to the doctrine of al-Qarafi, the legal process in Islam may be invoked 

only to resolve disputes of a civil or criminal nature, i.e., to impose rules that regulate 

mu'amalai; matters of religious observance and the like {al-‘ibadat wa nahwuha) fall out

side the perimeters of the legal process. Within their realm of jurisdiction, judges may be 

called upon to adjudicate disputes only if there is a legal justification for doing so; e.g., 

where the rule in question is nebulous or accompanied by substantial legal prerequisites or 

impediments; where allowing the public to settle a dispute is likely to lead to civil strife and 

unmitigated chaos; where there is sharp disagreement among the schools of law and or a 

conflict of interest between the rights of God and the rights of man.

In settling some disputes, judges might not levy binding decisions (ahkam! s. 

hukm); they may resort instead to supplementary actions such as discretionary actions 

(.tasarrufat) and pronouncements of obiter dictum (fatawai s.fatwa ). Where a decision is 

levied, however, it must be an orthodox rule drawn from the obligatory, forbidden, or 

neutral categories only. These decisions are binding and unassailable. Discretionary 

actions, on the other hand, may carry binding force, in the sense that, ceteris paribus, they 

may settle disputes. But they are not unassailable and may be legally challenged and 

overturned. This, under a number of circumstances, may open the way to 'appeal'. Obiter 

dicta, on the other hand, are not only challengeable, but they aiso carry no legal force 

whatever.

When a case comes to court, it must pass through at least two of three stages in 

order to reach settlement: If it involves a universally agreed upon question of law, it goes 

from the first stage (plenary establishment of fact (al-ithbat)) to the third stage (imple
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mentation (al-tanfidh)). Here the judge makes no choice of a ruling but simply applies the 

rule dictated by consensus, after establishing the facts: If, on the other hand, the case 

involves a disputed question, it must pass through a third stage between establishment of 

fact and implementation. It is at this intermediate stage, i.e., judgment (al-hukm), that the 

judge chooses a view from among those upheld in his school. This choice constitutes an 

origination (insha' ), which transfen that view from a fatwa to a hukm and renders this 

decision both binding and unassailable. According to al-Qarafi, judges were normatively to 

apply the view identified as the most widely subscribed to (mashhur ) in their school. 

However, for practical reasons, al-Qarafi himself showed some flexibility on this point, 

allowing judges in certain cases to apply the view believed by them to be most appropriate 

to the case (i.e., al-rajih).

When trying unprecedented cases, judges extrapolate (i.e., practice takhrij) on the 

basis of their respective madhhabs ( unlike the verbatim and selective verbatim transmission 

(naql and naql al-mashhur) performed when adjudicating precedential cases). The results 

of this extrapolation is also a binding and unassailable ruling. But this is so only as long as 

the resulting view does not violate any of the legal precepts (qawa'id) recognized in the 

judge's school.

If two litigants differ over their choice of judge, the choice of the defendant is to be 

honored. If a judge rules against a litigant from another school, his ruling remains binding 

and unassailable, and the litigant may not use madhhab-disparity as a means of extricating 

himself. Where a judge grants a litigant a right, however, and this right is not recognized 

by the latter's school, there is disagreement as to whether the latter may accept. A similar 

disagreement arises where a litigant knows that a judge's grant was made on the basis of 

false or insufficient evidence.
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Conclusion

Islamic law, it has been said, "represents an extreme case of 'jurists’ law'; it was 

created and developed by private specialists."1 Indeed, Islamic law was not the product of 

the state but developed, rather, in cautious opposition to it. The amalgamation of schools 

of law in the 3rd/9th century marked, as has been suggested by Prof. Makdisi, a 

fundamental turning point in Islamic religious history. Indeed, this new order marked the 

beginning of yet another chapter in the never-ending antagonism between the now formally 

organized doctors of the law and the state.

The impetus behind the initial amalgamation of the schools of law was not merely 

the threat of the rationalist Mu‘tazilites; it was rather Mu‘tazilite rationalism backed by the 

state.2 At stake in the Great Inquisition (mihnah j3 was not simply the doctrine of the 

createdness of the Qur'an; rather, the Inquisition threatened to impose speculative 

rationalism as the basis of Muslim orthodoxy; and this it threatened to do by displacing the 

consensus of Community's doctors with the brute force of political fiat. With the demise 

of the Inquisition and the consolidation of the madhhabs, the state would abandon its 

attempt to impose theological doctrines on the community; from this point on the attempt 

would be to co-opt the religion through its system of law. For law was now the 

legitim5 zing agency in Islam. Now a government advance; now a counter-maneuver by the 

fuqatia' ; the state would continue in its quest to co-opt the law, the jurisconsults trying all 

the while to stay a step ahead.

^chacht, Intro, p.5, p.209.
2A1-Ash‘ari's (d.325 a.h.) M aqalat al-Islamiyin , for example, shows that the period prior to the Inquisition 
was rife with rationalist movements o f  varying hues. What seem s to setjhe M u'taziiites apart, however, is 
the fact that they gained state support. See.Abu al-Hasan ‘ Ali ibn Isma‘Tl, M aqalat al-islamiym wa ikhtilaf 
al-mufallin, 2  vols., ed. Muhammad Muhyi al-Din ‘ Abd al-Hamid (Cairo:Maktabat al-Nahdah al-Misriyah, 
1389/1969. ' * *
3See above, p.7 ff.
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Both parties to this struggle had advantages and disadvantages: The central power 

had the authority and power to apply the law; but it could not determine what the law would 

be. The fuqaha’, meanwhile, had the authority to determine the content of the law; but they 

had not the power to apply it. Between these two groups stood a third party who straddled 

the boundary between them. This was the judge, who in the early period, as a mujtahid, 

had both the authority to determine the content of the law, and, as an extension of 

officialdom, the authority and, sometimes, even the power to apply i t  Needless to say, in 

the on-going struggle between the central power and the fuqaha', the balance of power 

rested clearly in the office of judge.

The office of judge provided the central power with the means to co-opt the law. At 

the same time, the authority of judges to interpret law derived not from their being 

appointed by the central power but only from the fact that they were recognized by the 

fuqaha’ as mujtahids. This fact was not lost on the fuqaha ', and, beginning in the 

6th/12th century, withdrawal of this recognition began to be seen as the means of 

neutralizing judges as tools in the hands of the government. This led ultimately to 

endorsement of the regime of taqlid, which appears to have become institutionalized in the 

7th/13th century.

The transfer from the regime of ijtihad to the regime of taqlid brought four major 

changes in its train. First, withdrawal of jurisdiction of law from judges brought about a 

genetic relationship between the fatwas of the schools of law and the decisions delivered by 

judges at court; judges were effectively denied the right to interpret scripture directly, and 

forced instead to rely upon the views endorsed by the madhhabs. Second, "madhhab," 

which had theretofore stood for the legal principles and methods relied upon by a mujtahid, 

came now to constitute a specific body of positive legal rules. Third, the ijtihad of the
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individual jurisconsult was displaced by the corporate status of the madhhab, the

association of jurisconsults as a whole. No longer were views rendered orthodox simply

because they issued forth from an authorized jurisconsult; only if a view was endorsed by

an orthodox madhhab did it enjoy this status. Within a madhhab there could exist a

multiplicity of 'orthodox' views, i.e., those recognized as acceptable from a doctrinal

standpoint. These, however, would be overridden by the going opinion of the group (al-

mashhur ), which would be enshrined as the view of orthopraxy and declared acceptable

practice. Finally, Usui al-Fiqh, theretofore the mainstay of the jurisconsult, was forced to

the periphery by an increasing reliance or. legal precepts (qawa’id ), which had been

deduced from the opinions of the mujtahid-lmzxas. As a consequence, in treating

unprecedented questions, muqallids maintained access to the sources of law only through

the lenses of their mujtahid-Imams and the leading authorities of their school.
*

The regime of taqlid was not, however, a necessary product of the religious tenets 

of Islam; nor did it result from a gradual dissipation of Muslim intellectual energy; nor was 

there a group decision that "all essential questions had been thoroughly discussed and 

finally settled."^ It was rather the result of a conscious religio-political stratagem 

employed by the fuqaha' in response to a concrete historical problem. Its goals were 

both specific and limited. It was not —as it is often made out to be — an exercise in passive 

resignation. It was rather a movement of spirited pragmatism. Indeed, it should be enough 

to vindicate this period as one of intense intellectual vigor that it produced the likes of the 

great Shihab al-Din al-Qarafi.

*

4Schacht, Intro , p.70.
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There being in Islam, however, no ecclesiastical hierarchy, there was no formal 

body capable o f establishing taqlid as the official modus operandi. There was thus 

dissention in the ranks over what was perceived to be a negation of the jurisconsult's very 

raison d’etre, namely, to reach an understanding of God's revelation by exerting his utmost 

individual effort in ijtihad. It appears that the majority of scholars of 7th/13th century 

Egypt, and certainly after, supported the regime of taqlid. And to this majority belonged 

the great Maliki chief, Shihab al-Din al-Qarafi. There remained, however a significant 

minority who opposed this innovation and insisted even in the face of it that ijtihad was the 

jurisconsult's eternal obligation. Among this minority of the 7th/13th century were 

scholars such as the redoubtable Shafi'i, al-Tzz ibn ‘Abd al-Salam, and the Hanbalite, Ibn 

Qudamah al-Maqdisi.

*

It is in the context of this new order, however, that Shihab al-Din al-Qarafi's 

Tamyiz appears. According to the judicial set-up of 6th-7th/ 12th/13th century Ayyubid 

Egypt, the principal of all judges on the circuit was a Shafi‘i Chief Justice, who could 

reserve to himself the right to review for confirmation the rulings of all of his deputies. 

This exposed judges from the remaining schools of law to the danger and humility of 

having their rulings, which were based on the going opinion (mashhur ) of their school, 

overturned. This liability appears not to have reached maturity until the ascension of the 

Chief Justice, Taj al-Din Ibn bint al-A‘azz, beginning in 654/ 1256. Under Ibn bint al- 

A‘azz, only those rulings that were in close enough conformity with his Shafi‘i view were 

confirmed and enforced as law. Ibn bint al-A‘azz was a student and protege of the 

celebrated Shafi‘i, al-Tzz b. ‘Abd al-Salam, whose attachment to the old order of ijtihad 

left him none too tolerant with what he perceived to be weak and poorly substantiated 

views, even if these were supported by entire associations of jurisconsults (i.e., madh- 

habs). His insistence on ijtihad was undoubtedly a factor that encouraged the Chief Justice
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in his predilection for second-guessing deputy judges, despite the fact that the rulings of the 

latter were based on the going opinion of their school.

The partisan policies of Ibn bint al-A‘azz struck particularly hard at the Malikis of 

Egypt because: 1) the Malikis were still the Shafi'is' main rivals for preeminence; 2) the 

Malikis were, nevertheless, without strong political backing; 3) the Positivism-'Natural 

Law’ conflict was and remains more pronounced between the Malikis and the Shafi'is than 

that between any two other schools of Islamic law.

*

Al-Qarafi attributed the illegal practice of striking down substantively valid rulings 

to a failure on the part of the Chief Justice to distinguish judicial rulings (ahkamJs. hukm ) 

from legal opinions (fatawa Is.fatwa ). According to al-Qarafi's perception, it was only 

such a failure that would induce the Chief Justice to overturn rulings that were 

substantively valid according to the school of the issuing judge; for to challenge these 

rulings was essentially to treat them as if they were fatwas. However, the reason that the 

Chief Justice would confuse legal opinions with judicial decisions in this way was that the 

regime of taqUd had brought about a genetic relationship between the hukm and the fatwa, 

whereby the legal content of a judge's decision was necessarily the going opinion of his 

school.

Al-Qarafi's response to the practice of the Ibn bint al-A‘azz was that it violated 

consensus. For the Community was in unanimous agreement that orthodoxy consisted of 

two-tiers: 1) universally agreed upon views (mujma‘ ‘alaih); and 2) views that are disputed 

among the schools of law (mukhtalaf fih  ). Moreover, the rules from both tiers — and 

especially the disputed tier —of orthodoxy were protected, both as legal opinions and as 

judicial decisions. Therefore, when a judge chose as his ruling a legal opinion upheld in
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his school, his ruling was orthodox and thus immune to all challenges. Where the Chief 

Justice erred was where he assumed that in the same way that a Shafi'i mufti could 

challenge a fatw a  by a Maliki mufti, the Chief Justice could challenge a hukm by a Maliki 

judge — especially, since under the regime of taqlid , the content of the Maliki judge's 

hukm was identical to the fatwa of a Maliki mufti.

For al-Qarafi, the difference between a. fatw a  and a hukm  was essentially 1) to 

challenge a fa tw a  does not affect its status as a valid fa tw a , since fa tw a s  are by 

constitution neither binding nor unassailable, and the initial fatw a  remains thus standing 

and valid alongside its challenger's view; 2) judge's are endowed with an authority 

(w ilayah) to applv the law, whereas muftis are not; thus to challenge a view in its capacity 

as a judicial ruling is to challenge this very authority, whereas to challenge it in its capacity 

as fa tw a  is not. Only by clarifying these differences are challengers likely to desist from 

treating judicial rulings as if they were legal opinions. And it is here that the Kitab al- 

Ihkam f i  Tamyiz al-Fatawa 'an al-Ahkam wa Tasarrufat al-Qadi wa al-Imam  becomes a 

campaign in defense of two-tiered orthodoxy.

On the level of theory, al-Qarafi attempts to highlight the difference between legal 

opinions and judicial decisions by arguing that the former are mere assertions (akhbar/s. 

khabar ), whereas the- latter are originations (inslia’atls. inslia '). His argument was basic

ally that, via the authority vested in him as judge, a judge's act of giving judgment 

transforms the fa tw a  of his school into a binding, unassailable, hukm , just as a man's 

pronouncement of divorce transforms his spouse, immediately and irreversibly, into an 

illicit companion.^ As long as the chosen fatw a  was orthodox, i.e., it did not violate 1)

5 A ll divorces in Islam are irreversible, and the term "revocable divorce" (a common translation for al-ialaq  
a l- r a f  i ) should not be taken to imply otherwise. When a man reclaims his w ife after having divorced her, 
he does not reverse the original divorce; he sim ply enters upon a new and separate right granted under the 
law o f  divorce.
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univocal scriptural texts {nass), 2) consensus {ijma‘ ), 3) clear analogy (qiyas ja li), and 4)

established legal precepts (qawa'id ) — ail in the absence of some valid countervailing

consideration (mu'arid) — the judge's ruling was valid and protected as orthodox law.

*

However, al-Qarafi's theory contained a fundamental weakness: Save consensus, 

determining a view to be in violation of his four-part criterion is necessarily a subjective 

judgment. The problem of, "Who is to determine that a view is in violation?" thus remains. 

If this task is left to the Chief Justice, he may invalidate any view that is not backed by 

consensus. This, however, would defeat the entire purpose of al-Qarafi’s campaign. If, 

on the other hand, it is left to someone other than the Chief Justice, then al-Qarafi's attack 

on the latter is unfair, since he condemns him for doing what is allowed to everyone else. 

But alas, al-Qarafi himself is found taking the liberty of invalidating views upheld by other 

madhhabs on hil understanding that they violate the above criterion.

In his response to Qu. no. 29 of the Tamyiz, al-Qarafi gives examples of violations 

of his four-pan criterion. Among the examples given are grants of preemption on grounds 

of neighborliness (shufat al-jar) (T.131-2), and the famous "Surayjiyah question” (If a 

man says to a woman, if I divorce you, you are thrice divorced before my divorce takes 

effect," does this constitute divorce?). (T. 130-1) Now, the first position, i.e., allowing 

grants of preemption on grounds of neighborliness, is known to have been the mashhur of 

the Hanafi madhhab .6 Regarding the second question, the editor of the Tamyiz points to 

scholars of no less standing than that of the celebrated Ibn Taimiya, who opposed al- 

Qarafi's Maliki view to the effect that divorce occurred. (T. 130-1, nt. 1) If it is argued that 

the view of Ibn Taimiya or that of the Hanafis violates al-Qarafi's four-part criterion, the 

question becomes once more, "Who is to decide?". If it is legitimate for al-Qarafi to

6See, for example, F. Ziadeh, "ShuPah," Cleveland Slate L aw  R eview  34 no.l (1985-6), p.35-46.
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condemn the Hanafi view in this way, what is to stop Ibn bint al-A‘azz from following his 

lead in the case of certain Maliki views?

Al-Qarafi was himself aware of this problematic aspect of his theory. In the Tamyiz 

he stated openly that of all the constituents of his criterion, only consensus was universally 

recognized (T.128), which implied that consensus was the only sure protector of any view. 

Given this admission, the weakness in al-Qaiifi's theory cannot be attributed to a mere 

oversight on his part At the same time, it seems clear that this weakness would be easily 

overcome were his theory applied to a system in which there were four Chief Justices, as 

opposed to one. For a Hanafi Chief Justice is certainly not going to strike down grants of 

preemption on grounds of neighborliness; nor is any other Chief Justice likely to overturn 

rulings based on the mashhur of his school. Thus, while under the incumbent system al- 

Qarafi's theory is not likely to solve the problem of Ibn bint al-A‘azz, it obviates the fact 

that under a new system -- and only under a new system — where there is a Chief Justice 

representing each madhhab, the problem of a Chief Justice's subjective judgments ceases 

to be a problem. Enter al-Malik al-Zahir.

*

In Dhu al-Hijjah of 660/1261, the Mamluk Sultan, al-Malik al-Zahir Baybars al- 

Bunduqdari, ordered the Chief Justice, Taj al-Din Ibn bint al-A‘azz, to appoint deputy 

judges from each of the remaining schools. .As the Sultan's direct appointees, these 

deputies enjoyed both the right to appoint deputy judges, as well as the right to confirm and 

enforce the latters' rulings, i.e., tasjil. The appointment of these deputies by the Sultan 

was apparently a trial run to see if this would solve the problem. Apparently it did, and in 

663/1264, Baybars decided to institutionalize this change. By virtue of this new 

arrangement, the views of the Hanafi, Maliki, and Hanbali madhhabs, along with those of 

the Shafi‘i, received equal protection under the aegis of its own qadi al-qudat.
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This move by Baybars put an end to the problem of Ibn bint al-A‘azz; and in doing 

so it ended also the debate that must have grown up around this problem. This hypothesis 

finds support in the fact that al-Qarafi's audience apparently produced neither a single 

commentary on the Tamyiz nor any rebuttals to it. It seems that the general perception 

came to be that such activities would now constitute oniy so much waste of time. For the 

main point of al-Qarafi's campaign, namely, the sanctity of the both tiers of orthodoxy, 

had now been translated into a veritable/air accompli.

It is difficult, on this outcome, to say for sure whether or not al-Qarafi perceived 

himself as a victor. If protecting the views of the Maliki madhhab was his apex concern, 

one might say that, while he lost the ideological battle in defense of two-tiered orthodoxy, 

he won the war in defense of the Maliki guild. But if al-Qarafi's main purpose in writing 

the Tamyiz was to resolve the problem of Ibn bint al-A‘azz without government 

intervention, then one might see things from a slightly different perspective; i.e., while he 

won the battle in defense of the Maliki guild, he lost the war, which if won would have 

preserved not only two-tiered orthodoxy but also the autonomy of the fuqaha.’ as a whole. 

As it turned out, while the views of all the guilds came to enjoy equal protection, the 

ultimate outcome of al-Qarafi's struggle conceded -- and ominously so -- that this 

protection was not in the hands of the fuqaha’ but rather in the hands of the government.

It is nonetheless tempting, given that the Malikis were during this period one of the 

politically weaker schools in Egypt, to think that al-Qarafi was satisfied with these results. 

Given, however, the farsightedness of his thought as a whole and the ongoing antagonism 

between the fuqaha.' and the central power, my reading of Tamyiz leaves me with serious 

doubts.
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